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LETTER OF TRANSMITTAL

CONGRESS or THE UKITED STATES,
HOUSE OF REPRESENTATIVES, 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Washington, D.C., November SI, 1975.
Hon. HARLET O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, "Wash 

ington, D.C.
DEAR MR. CHAIRMAN: I am transmitting herewith hearings and 

documents concerning the subcommittee's inquiry into the nature and 
scope of the Arab boycott, its impact on domestic commerce, and the 
availability of information to Congress. The intent of this document 
is to serve as necessary background for Members of the Interstate and 
Foreign Commerce Committee and the House of Representatives in 
their deliberations on the pending contempt proceedings against Secre 
tary of Commerce, Rogers C. B. Morton.

On November 11, 1975, the Subcommittee found Secretary Morton 
in contempt of Congress by a vote of 10 to 5 and directed me to for 
ward this information to you :. >r appropriate action by the Committee 
on Interstate and Foreign Commerce. The subcommittee's action was 
taken because the Secretary repeatedly refused to comply with a duly 
authorized subpoena for Arab boycott reports which were compiled 
by the Department of Commerce pursuant to the Export Administra 
tion Act. (50 U.S.C. App. 2401-2413)

The Subcommittee needs the information withheld by Secretary 
Morton in order to evaluate the impact of the Arab boycott on Amer 
ican commerce, to find out whether Federal laws related to the boy 
cott (such as the Federal Trade Commission Act and the Securities 
Exchange Act) are being enforced, and to determine whether new law 
is needed.

Secretary Morton has refused to comply with the subpoena on the 
grounds that to do so would violate 7(c), the confidentiality section 
of the Act. In so doing, he has relied on an opinion of the Attorney 
General.

The Export Administration Act requires that American firms must 
report to the Department of Commerce all requests to participate in 
the Arab trade bovcott against Israel and firms doing business with 
Israel. Section 7(c) of the Act (50 U.S.C. App. 2406(c)) provides:

No department, agency, or official exercising any func 
tions under this Act shall publish or disclose information 
obtained hereunder which is deemed confidential or with ref-



IV

erence to which a request for confidential treatment is made 
by the person furnishing such information, unless the head 
of such department or agency determines that the withhold 
ing thereof is contrary to the national interest.

Analysis of Secretary Morton's asserted defense by several leading 
constitutional law scholars, including Professor Raoul Berger of Har 
vard Law School, Professor Philip Kurland of the University of Chi 
cago School of Law, and Professor Norman Dorsen of New York 
University School of Law, indicates that the Secretary's position is 
legally untenable. Accordingly, the Subcommittee repeatedly pointed 
out to Secretary Morton that Section 7(c) does not in any way refer 
to the Congress and no reasonable interpretation of that. Section could 
support the position that Congress by implication had surrendered its 
legislative and oversight authority under Article I of the Constitution.

Legislative and oversight duties are in fact what is involved in this 
matter. The subcommittee, and indeed the Congress, needs the sub- 
penaed documents in order to evaluate the impact of the Arab boy 
cott on American commerce, to find out whether Federal laws related 
to the boycott (such as the FTC and Securities Exchange Acts) are 
being enforced, and to determine whether new law is needed. But the 
significance of Secretary Morton's construction of section 7(c) goes 
far beyond barring Congress from the Arab boycott information.

If Secretary Morton's argument for not complying with a valid 
Congressional s\ibpena is allowed to remain unchallenged, it will 
establish a dangerous precedent which could be more pernicious than 
the doctrine of executive privilege. According to the Library of Con 
gress report, it appears that Congress would be precluded from access 
to information compiled pursuant to nearly a hundred statutes similar 
to the statute cited by Secretary Morton. 

Sincerely,
JOHX E. Moss. 

Chairman, Oversight and Investigation* Subcommittee.
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CONTEMPT PROCEEDINGS AGAINST SECRETARY OF 
COMMERCE, ROGERS C. B. MORTON

MONDAY, SEPTEMBER 22, 1975

HOUSE OF Rl^TlESKNTATIVES,
SUBCOMMITTEE ON OVERSIGHT AMD INVESTIGATIONS, 

COMMITTEE ON INTERSTATE AXD FOREIGN COMMERCE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2141, 
Rayburn House Office Building, Hon. John E. Moss, chairman, 
presiding.

Mr. Moss. The subcommittee will be in order.
At this time I have a statement I would like to make.
Free trade and freedom from religious discrimination are funda 

mental to the spirit of America. They are what this hearing is about. 
Today's hearing also deals with the right of Congress to obtain the 
truth from the executive branch. Without access to information, Con 
gress cannot carry out its mandate under Article I of the U.S. Consti 
tution to enact the laws of the land, and it most certainly cannot carry 
out its mandate of legislative oversight to determine whether existing 
law is being properly administered.

This hearing is part of the subcommittee's inquiry into the nature 
and scope of what is generally known as the Arab boycott. We seek to 
learn to what extent this boycott has impacted on domestic commerce.

By the terms of this boycott American companies and individuals 
have been asked to refrain from doing business with Israel, or with 
other American firms or individuals who do business with Israel, or 
with persons who have expressed support for Israel, or who are of 
the Jewish faith. The influence of this discriminatory boycott appears 
to be growing.

To find out what the effect of the boycott on our country has been, 
the subcommittee and ultimately the Congress needs answers to such 
questions as: How many companies have complied with boycott re 
quests, and why? What kinds of products are covered? Have firms 
which have refused to comply lost business? Have they suffered a com 
petitive disadvantage? In dollars and cents how much money is in 
volved? Are the stocks of such companies traded on the U.S. stock 
•exchanges ? What steps should the Congress take ?

We need answers to such questions in order to ascertain whether new 
laws are needed or whether the problem can be resolved by enforcing 
laws already enacted. As one of the first steps in this inquiry, we 
sought reports which are required by law to be filed with the Secretary 
of Commerce concerning attempts to cause an American firm to en 
gage in a boycott. At least up to this morning, the Secretary has failed 
to furnish, the reports in compliance with our subpena.

(l)



On February 26,1975, President Ford in his ninth press conference 
set forth the administration's policy regarding such activities and I 
quote:

There have been reports in recent weeks of attempts in the International 
banking community to discriminate against certain Institutions or individuals 
on religious or ethnic grounds.

There should be no doubt about the position of this Administration and the 
United States. Such discrimination is totally contrary to the American tradition 
and repugnant to American principles. It has no place in the free practice of 
commerce as'it has flourished in this country.

Foreign businessmen and investors are most welcome in the United States 
when they are willing to conform to the principles of our society. However, any 
allegations of discrimination will be fully investigated and appropriate action 
taken under the laws of the United States.

And those were the words of President Ford. 
In addition, the Export Administration Act (50 U.S. App. 2402) 

sets forth U.S. policy as enacted by the Congress, and I quote again:
(5) It is the policy of the United States (A) to oppose restrictive trade prac 

tices or boycotts fostered or imposed by foreign countries against any other 
countries friendly to the United States, and (B) to encourage and request 
domestic concerns engaged in the export of articles, materials, supplies, or infor 
mation, to refuse to take any action, including the furnishing of information 
or the signing of agreements, which has the effect of furthering or supporting the 
restrictive trade practices or boycotts, fostered or imposed '•:: any foreign country 
against another country friendly to the United States.

This subcommittee's jurisdiction arises under the legislative powers 
of Congress specified in Article I of the Constitution and the Rules 
of the House of Representatives. Rule X establishes the Committee 
on Interstate and Foreign Commerce and gives it jurisdiction over the 
following:

. . . Interstate and foreign commerce generally. 

. . . Consumer affairs and consumer protection. 

. . . Security and exchanges.
Included within the committee's jurisdiction are statutes admin 

istered by the Federal Trade Commission and the Securities and Ex 
change Commission. Section 5 of the Federal Trade Commission Act 
provides—

Unfair methods of competition in commerce ana unfair or deceptive acts or 
practices in commerce are hereby declared unlawful.

Section 10(b) of the Securities Exchange Act of 1934 provides 
that any "manipulative or deceptive device or contrivance" relat 
ing to the sale or purchase of securities is unlawful. In addition, un 
der the regulations of the Securities and Exchange Commission (17 
CFR 240.14a-l), public corporations are required to afford stockhold 
ers the opportunity to have proxy materials included in the proxy 
statement sent to stockholders apparently including such matter relat 
ing to the practices of a corporation regarding a proposed boycott 
request.

Furthermore, under the Securities Acts Amendments of 1975 
(Public Law 94^-29), the Commission has authority to apply to Fed 
eral courts to enjoin violation of the rules of any industry self-regula 
tory organization. The National Association of Securities Dealers' 
rules of fair practice require that its members observe just and 
equitable principles of trade in the conduct of the securities Business.



This subcommittee is the oversight arm of the Committee on Inter 
state and Foreign Commerce witn jurisdiction concurrent with that 
of the full committee. The subcommittee's oversight responsibilities 
are set forth in rule X of the Rules of the House of Representatives 
as follows:

Each standing committee (other than the Committee on Appropriations and 
the Committee on the Budget) shall review and Study, on a continuing basis, the 
application, administration, execution, and effectiveness of those laws, or parts 
of laws, the subject matter of which is within the jurisdiction of that committee, 
and the organization and operation of the Federal agencies and 'entitles having 
responsibilities In or for the administration and execution thereof, In orfler to 
determine whether such laws and the programs thereunder are being Imple 
mented and carried out in accordance with the intent of the Congress and 
whether such programs should be continued, curtailed, or eliminated.

In addition, each such committee shall review and study any conditions or cir 
cumstances which may indicate the necessity or desirability of enacting new or 
additional legislation within the jurisdiction of that committee (whether or 
not any bill or resolution has been introduced with respect thereto), and shall 
on a continuing basis undertake future research and forecasting on matters 
within the Jurisdiction of that committee.

Over the past few months, the subcommittee has been requested by 
many persons, particularly our colleague and subcommittee member, 
the Honorable James H. Scheuer of New York, to commence an in 
quiry into the nature and scope of the Arab boycott of American firms 
doing business with Israel. During the course of our preliminary in 
quiry, the subcommittee has communicated with the Chairman of the 
Securities and Exchange Commission, with the Department of the 
Treasury, and with the Department of Justice. We have determined 
that the Department of Justice is currently investigating activities 
connected with the Arab boycott. We are advised that the Comp 
troller of the Currency felt the problem was significant enough to 
send a letter to all national banks stating that boycott provisions were 
not acceptable in bank transactions.

The Chairman of the Securities and Exchange Commission indi 
cated that some firms had been excluded from securities transactions 
although not those registered with the Commission. The Commission 
advised the subcommittee that the National Association of Securi 
ties Dealers was concerned and was monitoring the situation.

At this point, I would like to include in the record copies of the 
correspondence between the subcommittee and the Securities and Ex 
change Commission, the Department of Justice, and the Department 
of the Treasury. They will be marked appendixes A through C 
respectively.

Is there any objection?
Hearing none, so ordered.
[See pages 139-144.]
Mr. Moss. In the course of our investigation, the subcommittee has 

come into possession of documents evidencing efforts by foreign firms 
and American firms to cause other American firms or individuals to 
agree to boycott provisions. Copies of these documents have been 
furnished to Secretary Morton and the Attorney General.

Without objection, those documents will be entered in the record 
and marked appendixes D through G respectively.

Hearing no objection, such will be the order.
[See pages 144-152.]
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Mr. Moss. On July 10,1975, the subcommittee wrote to the Director 
of the Office of Export .Administration, Department of Commerce, re 
questing copies of reports of bo; cott requests which must be filed with 
the Department pursuant to the Export Administration Act. Under 
the Department's regulations these reports must indicate every instance 
in which a boycott request has been made to an American company, 
the number of transactions involved, and most importantly whether or 
not the company has agreed to comply with the boycott request. While 
there is currently no explicit legal prohibition on boycotts as such, the 
subcommittee will be looking into the question of whether the Federal 
Trade Commission Act or the Securities Exchange Act can be applied 
to such situations or whether new legislation is necessary.

Secretary Morton declined to produce these reports, citing section 
7(c) of that act as a basis for his refusal. That section provides—

No department, agency, or official exercising any f unctions under this Act shall 
publish or disclose information obtained hereunder which is deemed confidential 
or with reference to which a request for confidential treatment is made by the 
I>erson furnishing such information, unless the head of such department or agency 
determines that the withholding thereof is contrary to the national interest

The Chair will note that section 7(c) does not in any way refer to 
the Congress nor does the Chair believe that anv acceptable interpreta 
tion of that section could reach the result that Congress by implication 
had surrendered its legislative and oversight authority under article I 
and the Rules of the House of Representatives. The subcommittee 
wrote to Secretary Morton indicating the legislative purpose involved 
in this inquiry and its need for the reports in question. When they were 
not produced, the subcommittee issued a subpena at a regularly called 
meeting of the subcommittee on July 28, 1975. The return date of the 
subpena has been adjourned by the Chair until today. A copy of the 
correspondence between the subcommittee and the Secretary of Com 
merce and of the subcommittee's subpena will also be included in the 
record.

Is there objection ?
Hearing none, they will be included as appendixes H and I.
[See pages 152-161.]
Mr. Moss. Finally, the chair will place in the record a copy of a 

memorandum dated September 5, 1975, prepared by the staff of the 
subcommittee and a memorandum dated September 19,1975, prepared 
by the American Law Division of the Library of Congress, both con 
cluding that section 7(c) of the Export Administration Act does not 
limit the Congress in obtaining the material which has been requested 
from the Department of Commerce.

Is there objection?
Hearing none, they will be included as appendixes J and K.
[See pages 161-172.]
Mr. Moss. Mr. Secretary, as a former Member of the House of 

Representatives, I am sure you are familiar with the seriousness of 
your position as thus far stated. I would now ask you whether you 
are prepared to comply with the subcommittee subpena. But before 
doing so I would ask that you be sworn and any member of your 
staff who will be joining you in supplying information to this sub 
committee be sworn along with you.

Would you please stand.



[At this point the Honorable Rogers C. B. Morton, Karl Bakke 
•and Richard Hull were sworn.]

Mr. Moss. Identify; ourselves for the record.

TESTIMONY 01" HON. ROGERS C. B. MORTON, SECRETARY, DEPART 
MENT OF COMMERCE; ACCOMPANIED BY EARL BAKKE, GENERAL 
COUNSEL, AND RICHARD HULL, ASSISTANT GENERAL COUNSEL, 
DOMESTIC AND INTERNATIONAL BUSINESS ADMINISTRATION

Secretary MORTON. Secretary of Commerce, Rogers Morton. On rny 
right is Mr. Karl Bakke, General Counsel for the Department. On my 
left is Mr. Dick Hull, who is General Counsel of 4ie Domestic and 
International Business Administration of the Department of 
Commerce.

Mr. Moss. Thank you.
Secretary Morton, first, has the subcommittee supplied you with the 

pertinent rules of the House of Representatives and the rules of this 
subcommittee ?

Secretary MORTOX. Yes, sir, they have.
Mr. Moss. Secretary Morton, did you hear my opening statement 

in which I summarized our jurisdiction and legislative concerns in 
this matter ?

Secretary MORTON. I heard it.
Mr. Moss. Did you receive a copy of the subcommittee's subpena 

dated July 28,1975?
Secretary MORTON. Yes, sir.
Mr. Moss. Did you receive my letters of September 22, 1975, and 

of September 9, 1975, setting forth the subcommittee's legislative 
concerns regarding the reports in question and the necessity that the 
Department of Commerce comply with the subpena ?

Secretary MORTON. I think you said—the one that I am not sure 
that we received, Mr. Chairman, is the one that was dated today. Did 
you say September 22 ?

Mr. Moss. You are correct. I was in error.
September 2,1975, and September 9,1975.
Secretary MORTON. Would you describe the document dated Sep 

tember 2, Mr. Chairman ?
Mr. Moss. Yes. The document is addressed to the Honorable Rogers 

Morton, Secretary of Commerce, Washington, D.C.
"Dear Mr. Secretary. I have read with great care your letter of 

August 22, 1975——"
Secretary MORTON. Yes, sir, we have that.
Mr. Moss. You have received it.
Secretary MORTON. And we received the others.
Mr. Moss. And you are now familiar with the rules of the House, 

particularly rule X which authorizes and directs each committee to en 
gage in legislative oversight activities ?

Secretnry MORTON. Yes; I am.
Mr. Moss. Have you carefully considered my opening statement, cor 

respondence and the subcommittee documents ?
Secretary MORTON. Very carefully I have considered the whole issue, 

Mr. Chairman.
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Mr. MOBS. Have you brought with you the reports called for by the- 
subpena dated July 28,1975 ?

Secretary MORTON. No; we have not.
Mr. Moss. Is there any physical or practical reason why these mate 

rials have not been provided ?
Secretary MORTON. The materials have not been provided because we 

have been given an opinion by the Attorney General not to make them 
available.

Mr. Moss. Has that opinion been supplied to this .subcommittee?
Secretary MORTON. It will be supplied in the course of my testimony, 

sir.
Mr. Moss. You are, of course—let me put it this way. Is your deci 

sion not to bring these materials with you made with the full knowl 
edge of the possible action that may be taken by the committee for your 
refusal?

Secretary MORTON. Yes, sir.
Mr. Moss. Do yon realize that ns a result of the refusal to comply 

with the subpena you may be held in contempt of the House of Rep 
resentatives with all the consequences that flow from such contempt?

Secretary MORTON. Yes, sir.
Mr. Moss. So that the record may be clear, as chairman of the sub 

committee, I now hereby order and direct that you comply with the 
subcommittee subpena and that you provide forthwith the materials 
herein described.

Spcretary MORTON. Mr. Chairman, going back to my previous an 
swer, counsel advises me that the Attorney General's opinion was pro 
vided to you for the committee. I will also submit it for the record. 

Mr. Moss. I thank you.
Secretary MORTON. And in connection with the last question, the 

Attorney General advises us that the committee cannot require us 
under the law to submit these documents.

Mr. Moss. Of course, we will hear from you, Mr. Secretary, but 
I want to make it very clear that the committee will not be frustrated 
in its efforts to obtain this material. I recognize that the Attorney 
General ha& drafted an opinion, and as the lawyer for the Executive 
Department his advice should be given great weight. But the actions 
and the determinations which are made on behalf of ttie Department 
are the sole responsibilitv of the Secretary of Commerce in whom 
the discretion to release 7(c) information publicly is vested, and is 
not vested in the Attorney General.

Secreary MORTON. Mr! Chairman, the statute, having read it, does 
not draw that distinction.

Mr. Moss. Well, we will hear you then, Mr. Secretary, and then we 
will engage in the discussion of the nature of the statute at that time. 

Secretary MORTON. Thank you very much.
Mr. Moss. Notwithstanding the circumstances, it is pleasant to see 

you. I wish it were under more auspicious circumstances.
Secretary MORTON. Thank you very much, Mr. Chairman, and 

members of the committee.
It is always a pleasure and privilege regardless of circumstances for 

me to appear before any committee of Congress and particularly this 
very distinguished portion of the great Committee on Interstate and 
Foreign Commerce.



Mr. Chairman, as I said earlier, I have with me Mr. Kari Bakke, 
General Counsel of the Department, and also Mr. Dick Hull, General 
Counsel for DIBA which i* the Domestic International Business 
Administration.

I am appearing today to explain the basis for declining the subcom 
mittee's demand for copies of exporters' reports of so-called Arab 
boycott requests filed between December 31,1969, and July 28, 1975, 
pursuant to section 369.2 of the Export Administration Regulations.

At the outset, I should explain that the term "boycott request" is 
somewhat misleading. In many instances, what is involved is a request 
for information concerning the extent of the firms' involvement in 
certain commercial relations with the State of Israel, rather than a 
request that the U.S. firm boycott Israel.

In virtually all transactions with most Arab countries, United States 
and other foreign firms are required to provide boycott-related infor 
mation or certifications as a condition for completing the transaction. 
These requirements take various forms. Firms bidding on specific 
contracts—government or private—or those newly entering Arab 
markets, may be asked to answer questionnaires or to execute affidavits 
concerning the extent of their business relations with Israel.

In the case of straight export sales, which constitute the majority of 
transactions with Arab countries, the requirement usually arises at the 
time of shipment. The exporter, as a condition of receiving payment, 
typically is required to certify tnat the goods are not of Israeli origin 
or the products of firms boy««sttcd by Arab nations, or that the 
shipping line and/or insurance company is not boycotted.

Failure on the part of the exporter to provide the requested infor 
mation or certification will usually result in loss of the contract or sale. 
However, the fact that a U.S. exporter trades with Arab countries does 
not necessarily mean that it has boycotted Israel. There may be little or 
no market in Israel for the firm's goods or services. The firm may not 
be able to compete economically with other suppliers in that market, 
or any one of a variety of other business judgments may explain 
negative responses to the Arab questionnaires.

In fact, a U.S. firm trading with Arab countries may very well be 
trading with Israel as well, since the Arab boycott list does not extend 
to U.S. firms engaging in routine trade with Israel.

The Export Administration Act and implementing rojmlations re 
quire U.S. exporters to report to the Department of Commerce the 
receipt of boycott-related requests, even though the firm does not intend 
to comply with those requests. The reports describe the type of request 
received, the country from which it originated, the name and address 
of the party making such request, the details of the transactions or 
trade opportunity in connection with which the request was made— 
including a description of the commodities or services involved and 
other specific commercial data such as quantities and prices, when 
available.

As you know, Mr. Chairman. T have explained why I believe that it 
would be contrary to the national interest for me to disclose copies of 
these individual reports, both in a letter to you dated July 24.1975, and 
in a letter to Chairman Stagger dated August 22,1975.



I shall not burden the subcommittee by reiterating these reasons, but 
copies of these letters are attached to my statement and I request that 
they be made a part of the record of this hearing.

Mr. Moss. Without objection, and the Chair notes that both letters 
are printed in exhibit H previously placed in the record.1

Secretary MOHTON. I am aware that the second of these letters 
received some attention in the press, and that my declining to provide 
the requested documents to the subcommittee has been construed by 
some as indicating tacit support within the administration for the 
League of Arab Nations' economic boycott against the State of Israel. 
However, I want to stress that such is not the case.

We are clearly on record in fully supporting the 1966 declaration of 
policy by the Congress, opposing boycotts by any nation against 
another country friendly to the United States and requesting U.S. 
domestic concerns not to take any actions that would lend them support. 
However, the particular issues' involved in efforts of the League of 
Arab Nations to encourage a secondary boycott of Israel are not the 
reasons for my declining to produce the documents.

To explain my position fully, it is necessary to provide some back 
ground on the Export Administration Act and*the confidentiality safe 
guards enacted by Congress.

The Export Administration Aot of 1969 and its predecessor, the Ex 
port Control Act of 194«. grant the President authority to restrict ex 
ports to the extent necessary to carry out three stated policy purposes. 
These are: First, to protect our national security; second, to further 
our foreign policy: and third, to preserve adequate supplies of scarce 
commodities to meet the needs of domestic consumers. The President 
has delegated this authority to the Secretarv of Commerce.

In carrying out its responsibilities, the "Department administers a 
program involving licensing of exports and investigation of violations 
of statutory or regulatorv requirements. Accordingly, the Department 
must, of necessity, obtain from individual exporters a considerable 
amount of commercial information on particular export transactions 
that is obviously of a very sensitive nature. Indeed, there are occasions 
when even the fact that a particular company is involved in an export 
transaction could, if available to the applicant's competitors, cause that 
company serious economic harm.

Moreover, the mere fact that a U.S. company is identified as trading 
with a particular country could subject that company to domes, : r pres 
sures and economic reprisals. This may occur, even though suc.i trade 
may be perfectly legal.

Mr. ScHKuraC Mr. Chairman, would the witness yield at that point 
for a brief question ?

Mr. Moss. The Chair will recognize the gentleman for one question 
and then he would hope that we will be able to continue with the wit 
ness until his statement is concluded.

Mr. SCHETTER. Mr. Secretary, you say that trading with the Arab 
countries and conforming to their requirements of providing informa 
tion and perhaps refusing to deal with another American company 
doing business with Israel is legal. It may or may not be legal under 
our antitrust laws, but assuming it is legal, isn't it contrary to the clear

» S« p. 152 for letter dated July 24, 1975, and p. 157 for letter dated Aug 22, 1975.
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public policy of the United States ? Isn't it contrary to the urgings of 
our State Department and the Commerce Department that American 
companies not acquiesce to the Arab boycott ? If it is clearly contrary 
to your instructions to them and to Presidential policy, State Depart 
ment policy, and the policy of the Congress, then if they insist on. 
flagrantly violating the declared public policy of this country even 
though it may be legal to do so why are they entitled to a cloak of 
secrecy in making the choice to cave into the boycott threats and flout 
our national policy! Under present law they have the right to make 
that choice, perhaps, but why don't their stockholders have a right 
to know of their choice ? "Why don't their customers have the right to 
know that? Why don't the consumers of America have the right to- 
know of that choice and why doesn't the Congress of the United States 
have a right to know of that choice I

Mr. DEVINE. Parliamentary inquiry, Mr. Chairman.
Mr. Moss. Mr, Devine.
Mr. DEVINE. Mr. Chairman, would it not be a more orderly procedure- 

to permit the Secretary to conclude his statement ?
Sir. Moss. The Chair just stated that he would briefly recognize the 

gentleman from New York, and than he would hope that the members 
would permit the Secretary to conclude his statement before any fur 
ther questions would be addressed to him. The Chair has the responsi 
bility of attempting to protect the rights of members, and if the 
requests of members are reasonable, to grant those requests, but he 
would hope that we would be able to continue on with the statement 
after Mr. Scheuer has completed his question.

Secretary MORTON. In answer to the Congressman's question, I think 
there is a lot of confusion about the extent to which these reports reflect 
cooperation with and participation in a boycott. Various sources have- 
labeled these reports as a list of firms boycotting Israel, firms capitu 
lating or surrendering to commercial blackmail, and I think these 
labels are for the most part inaccurate, as I note in my statement.

The fact that a firm reports the receipt of a boycott request or even 
responds to it does not necessarily indicate cooperation with or the 
actual boycott. The factors such as market condition is Israel, foreign 
competition, and other things may dictate that the firm's market is in 
the Arab countries and not in Israel, or firms may be trading with both 
Israel and Arab countries since the boycott does not preclude routine 
civilian trade with Israel. I do not believe that such a U.S. firm should 
be subjected to the risk of domestic sanctions for obeying the law and 
reporting boycott requests, particularly since it is lawful to trade with 
the Arab countries even where boycott requests are involved.

So. I think we get down to where you have to look at the law.
I will continue my statement. Mr. Chairman.
I think I stopped at the end of the paragraph that begins with the 

sentence: "This may occur, even though such trade may be perfectly 
legal."

Mr. Moss. That is correct.
Secretary MORTON. This is why, in enacting the Export Control Act 

of 1949, Congress wisely sought to protect exporters from disclosure of" 
such confidential information. At the same time, by providing such 
protection. Congress sought to insure that individual companies would 
fully cooperate with the agency responsible for administering the act
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in providing all of the information which such agency needed to ad 
minister the act effectively.

Thus, the confidentiality provision enacted as section 6(c) of the Ex 
port Control Act of 1949 (reenacted without any change in 1969 as sec. 
7(c) of the Export Administration Act) is not only designed to safe 
guard proprietary commercial information of U.S. companies but also 
to assure the effective administration of export control programs. Sec 
tion 7 (c) provides:

No department, agency, or official exercising any functions under this act shall 
publish or disclose information obtained hereunder which is deemed confidential 
or with reference to which a request for confidential treatment is made by the 
person furnishing such information, unless the head of such department or agency 
determines that the withholding thereof is contrary to the national interest

In effect, this provision pledges to the business community that in 
formation required by the act to be reported to the Department will, 
vvhen submitted in confidence or deemed by the Department to be con 
fidential, not be disclosed to any third party unless the Secretary of 
Commerce personally determines in a particular instance that con 
tinued confidentiality would be contrary to the national interest.

That pledge has been adhered to by every Secretary of Commerce 
since it was first enacted in 1949, even as to the identity of a particular 
T'.S. exporter and/or the details of a particular transaction. Thus, 
compliance with a request such as the subcommittee lias made, which 
would require disclosure of literally thousands of exporters and 
transactions, must be viewed with particular concern and caution.

AF a matter of fact, this is by no means a new issue. You may recall, 
Mr. Chairman, that in 1961, when you were chairman of n snecinl 
subcommittee on Government information, you had a lengthy ex 
change of letters with then Secretary of Commerce Luther H. Hodges 
concerning your desired for disclosure of the identity of firms that had 
been granted licenses to export machinery to the Soviet T'nion. This 
exchange of letters was published in the 56th Quarterly Report to the 
Congress, and copies of this report were distributed to every Member 
of the 87th Congress,. I would also like to submit copies of that corre 
spondence for the record today.

Mr. Moss. Without objection, the material referred to will be in 
cluded in the record immediately following the statement of the 
Secretary. [See p. 12.]

Secretary MORTON. Thank you. Mr. Chairman.
The outcome of the dialogue was a determination by Secretary 

Hodges that, while it would he appropriate to publish aggregated 
statistical data concerning the volume and dollar value, of licensed 
t-xports, the commodities involved and the country of destination, to 
maintain confidentiality of the names of exporters and the details of 
individual transactions, would not be contrary to the national interest. 
In his h-tter to you of June 27.1961. Secretary Hodges summarized his 
statutory responsibilities as follows:

In other words, the statute which I am obligated to follow does not merely 
authorize me to maintain the confidentiality of export license information, if I 
find that would be desirable, but I am required to <lo so unless I find affirma 
tively that maintaining the confidantality of such information would be "con 
trary to the national interest."

I concur fully with that interpretation of the statutory mandate 
•which I must observe in the present case.
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In 1961, Secretary Hodges was concerned that disclosing the iden 

tity of firms exporting to the Soviet Union and the dettrtlB of their 
individual transactions could subject the* firms to domestic pressures 
and economic reprisals, even though such trade were perfectly legal, 
and might give their competitors an unfair sdavhtage.

This concern is equally applicable to the disclosure of the reports 
which you have requested, and demonstrates that the underlying issue 
is not new and is separate from the Arab boycott per Be. In other 
words, the fundamental question is whether the snbcottimiltee's re 
quest, whether concerning the Arab boycott or some other matter, 
meets the statutory standard for waiver of the confidentiality provi 
sion contained in section 7(c) of the Export Administration Act. It 
is my firm belief that this standard has not been met in this particular 
instance.

I understand, Mr. Chairman, that yon believe the confidentiality 
safeguards of section 7(c) do not apply to disclosures to a committee 
or subcommittee of Congress having jurisdiction over the subject mat 
ter. However, I have sought and obtained an opinion from the At 
torney General, which concludes, after full discussion of the legal 
issues and the legislative history of the statutory provision involved, 
that the reports subpenaed by the subcommittee need not be disclosed 
unless I determine, in the exercise of the discretion conferred upon 
me by section 7(c), that withholding them from the subcommittee 
would be contrary to the national interest. I would like to submit for 
the record a copy of the Attorney General's opinion, dated September 
4,1975, for the record.

Mr. Moss. Without objection, the Attorney General's opinion will 
be included as appendix L [see pages 172-175],

Secretary MORTON. Thank you, sir.
To determine that withholding the reports would not be contrary to 

the national interest. Congress has placed responsibility not with its 
committees but witli the Secretary. Unless such a determination is 
warranted, the confidentiality provision of section 7(c) controls.

White I am unable to make the statutory determination required to 
permit disclosure to the subcommittee of the documents in question, 
I am sympathetic to the subcommittee's need for information in dis 
charge of its oversight responsibilities. Accordingly, in addition to the 
summary of exporter reports through June 30, 1975—that was sub 
mitted to the subcommittee earlier this month—I now reiterate the 
ofter in my August 22 letter to Chairman Staggers to make available 
to the subcommittee copies of the requested reports from which are 
deleted the identity of the firms and the details of the commercial 
transactions involved.

Mr. Chairman, on September 12, you also requested that I provide 
the subcommittee with copies of all trade opportunities circulated by 
the Department of Commerce which contained a boycott-related pro 
vision, along with copies of any transmittal letters from the Depart 
ment pertaining to these trade opportunities. These documents are not 
subject to the confidentiality provisions of section 7(c) and will lie 
delivered to the subcommittee as soon as we have completed the search 
of our files.

Likewise, on September 17, you requested that I provide the sub 
committee with documents originated by an officer of the Department
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•of State which contain extremely sensitive company information, but
•which are not subject to the confidentiality provisions of section 7(c). 
With the concurrence of the Department of State, these documents 
were delivered to you on September 19.

Finally, I am aware that on September 19, you requested me to 
provide the subcommittee with all the exporters' reports since 1970 
pertaining to transactions involving seven U.S. firms. These reports
•are subject to the confidentiality requirements of section 7(c). For this 
reason, I must decline your reque?' However, with respect to your 
question whether any of these firing .tiled to report to thepepartment 
the boycott-related requests encountered in those transactions, we are 
searching our files and will advise you as soon as this search is 
completed.

In summary I want to stress that T have the utmost respect for the 
Congress and for this House, of which I was a Member for many 
years. However, as the executive charged with administering the 
statutory provision in question, I would be failing to discharge the 
responsibilities required of me by law were I to disclose, without any 
deletions, the exporters' reports which you have requested, in view of 
my inability to find that the national interest would be adversely 
affected by failure to make such disclosure.

This concludes my presentation, Mr. Chairman, and I will be 
pleased to answer any questions.

[The documents referred to follow:]
[From the Quarterly Report tinder Export Control Act. pp. 22-20] 

PUBLICATION OF EXPORT LICENSE INFORMATION
Following a careful study within the Department and consultation with other 

agencies and departments of the Government (including Members of Congress) 
and private industry, the Secretary announced on June 28, 1961, a change in the 
Department's longstanding policy relative to the disclosure of information with 
respect to the issuances of export licenses.

[Following is the exchange of correspondence between Secretary Hodges and 
Congressman John E. Moss, chairman of the Special Government Information 
Subcommittee of the Committee on Government Operations of the House of 
Representatives:]

MABCH 10, 1961.
DEAR MB, SECRETARY : In recent weeks the Special Subcommittee on Govern 

ment Information has received a number of complaints from publications Inter 
ested in the availability of export license information. Following its established 
procedures, the suln-ommittee has reopened discussions with Department of Com 
merce officials about existing restrictions on such information. The subcommittee 
first investigated this problem in 1956, at which time extensive hearings were 
conducted on certain applications of the Export Control Act. The matter also was 
the subject of correspondence between the Secretary of Commerce and the 
subcommittee during May-July 1956.

The current point at issue is the identification of firms granted licenses under 
the Export Control Act. At present the Department still follows the policy of the 
previous administration in refusing to confirm the names, freely available in 
the trade press, of firms which have been granted licenses to ship machinery to 
the Soviet Union.

In substance, Department officials have claimed that Identifying the company 
granted an export license, naming the product to be exported, and listing the

•amount of the transaction would give an unfair advantage to the licensed ex 
porter's competitors. In addition. Department officials say complete secrecy has 
been promised to all business firms so that they will cooperate in famishing the 
information neoessary for the control of exports. And finally, a Department

•spokesman has claimed that the controversial nature of exports to the Soviet
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Union dictates that business firms should be protected by Government-imposed 
secrecy from any unwarranted criticism or unfavorable publicity.

Subcommittee invesigation has .disclosed that Department officials are claim 
ing authority for suci secrecy in title 60 (appendix), section 2026, especially 
paragraph (c);

"No department, agency, or official exercising any functions under this act 
(sees. 2021-2032 of this appendix) shall publish or disclose Information obtained 
bereunder which is deemed confidential or with reference to which a request for 
confidential treatment is made by the persons furnishings such information un 
less the head of such department or agency determines that the withholding 
thereof is contrary to the national interest."

There can be no quarrel with laws protecting legitimate trade secrets, manu 
facturing processes, and other business information whicf-. firms are required to 
provide the Government for statistical and other purposes. A serious question ia 
raised, however, when the interpretation of law permits restrictions on even the 
name of a firm granted a license to make shipments behind the Iron Curtain.

Apparently, Mr. Secretary, the new administration has not had an opportunity 
to review the restrictive Information policies of the previous administration and, 
in the absence of such a review, tae former policies continue to be enforced. The 
subcommittee would appreciate a full explanation of the information problems 
involved in the administration of the Export Control Act and report on the steps 
yon plan to take to remove unnecessary information restrictions. 

Sincerely,
JOHN E. Moss. » » *

MABCH 17, 1961.
DEAB MB. CHAIBMAN : This will acknowledge and thank you for your recent 

letter concerning availability of export license information from the Depart 
ment of Commerce.

You are correct that I have not had the opportunity to review all the informa 
tion procedures followed by the previous administration, and I am sure you can 
understand that in the absence of a review and decision for change, procedures 
previously established continue to be followed.

I would like to emphasize that it will be my purpose to make fully available 
all information concerning the operation of the Department of Commerce, sub 
ject only to the limitation that full disclosure would not be made where such 
would be contrary to the public interest. This is the basic principle I want to 
follow, and while there may be some difference of opinion in given cases concern 
ing the application of this principle, I am sure 1 shall have no difference of opinion 
with your subcommitte as to the desirability of informing the public on the 
activities of this Department.

As to the specific question you have raised concerning availability of export 
license information, my quick reaction is that there could be little justification 
for the Department to maintain a secrecy stamp on something that Is freely 
circulated in trade publications. However, before coming to any final conclu 
sions on this or any other specific question, I do want to have our recently ap 
pointed Director of Information, Mr. William Ruder, carefully review this matter 
and others and advise me as to his findings. In the meantime, I hope that you 
will authorize staff members of your committee to consult with Mr. Ruder and 
inform him on any other specific situations within this Department which have 
been brought to your attention and on which you have a question as to the 
procedure followed by the previous administration. In addition, I am asking our 
General Counsel, Mr. Robert E. Giles, to assist ia this review of Departmental 
procedures.

I believe that within 2 to 3 weeks or less, we will have completed our review 
and reached some tentative conclusions. If there then seem to be any points at 
issue. I would like to have the privilege of discussing them in person with you.

Again, may I express appreciation for your recent letter and assure you of my 
desire to cooperate fully with your subcommittee. 

Sincerely,
LOTHEB H. HODGES.* » •

Amu 5, 1961.
DBAS MR. CHAIKMAW : This is in further response to your letter of March 10 

concerning the availability of export license information for general publ'cation.
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As Indicated to yon in my letter of March 17, we wanted to review carefully 
the particular question you raised and its implications generally in the adminis 
tration of the Export Control Act. We have now reached some tentative con 
clusions, as outlined in this letter. I would like to emphasize that these are 
tentative inasmuch as I would like to have the benefit of your views and also 
those of the chairmen of the Senate and House Banking and Currency Com 
mittees. These committees are, as you know, regularly concerned with the 
administration of the Export Control Act and are familiar with the policy which 
has been followed in the past on maintaining in confidence the details of indi 
vidual export licenses.

You are of course aware that under the presently followed policy—and which 
has been the practice for some years—summary and statistical information is 
regularly published and made generally available as to the commodities involved, 
quantity, and value, as well as the countries of destination of all exports. For 
your convenient reference, sample copies of these publications are enclosed.

At the present time from 10,000 to 12,000 export licenses are issued each month. 
This means that final approval is given to about 500 applications daily. Of course 
the vast majority of these applications present no particularly troublesome 
question and the overwhelming majority cover shipment Of goods to other than 
Soviet-bloc countries.

You are of course familiar with section 6(c) of the Export Control Act which 
provides in substance that information obtained under the act shall be deemed 
confidential unless the head of the agency (in this case the Secretary of Com 
merce) determines that maintaining the information in confidence would be 
contrary to the national interest It seeing to be very clear that the present law- 
requires the administrator of the Export Control Act to start out with the pre- 
tumptton that information obtained under the act shall be kept In confidence— 
and that in a sense the burden of proof must be met in order to do otherwise. In 
other words, the statute which was enacted by Congress and which I am obli 
gated to follow does not merely authorize me to maintain the confidentiality of 
export license Information, if in certain exceptional cases I find that to be desir 
able, but rather I am required to maintain such confidence unless I determine 
that doing so is "contrary to the national interest." For your convenience I quote 
section 6(c) which reads as follows:

"No department, agency, or official exercising any functions under this act 
(sees. 2021, 2032 of this appendix), shall publish or disclose information obtained 
hereunder which is deemed confidential or with reference to which a request for 
confidential treatment is made by the person furnishing such information unless 
the head of such department or agency determines that the withholding thereof 
is contrary to the national interest"

It has been brought to my attention that on a few occasions in the past the 
fact an export license has been granted to a particular company to ship a com 
modity to a specific country has been published IB a trade magazine or newspaper, 
and the Department of Commerce has been asked to verify such information. 
In accordance with the established policy, staff personnel have declined to 
confirm or deny such reports. I am told that the actual number of instances on 
which such publication has been made and verification requested of the Depart 
ment are very, very few, but these instances are cited as demonstrating 
the "nntenableness" of the Detriment's policy on maintaining export license 
information in confidence.

I can of course understand this sort of reaction, but I do not agree that because 
tbese few Instances have occurred, the conclusion necessarily follows that the 
Department should routinely make available a complete list of all export licenses 
ironed including details of the export in question. At the most, the few instances 
of publication of export license information by sources other than the Department 
of Commerce might logically lead to the conclusion that the Department would 
be justified in either confirming or denying the accuracy of the published infor 
mation—as to these specific case* only.

The point that I am making i« that even though an individual firm freely gave 
out information a» to an export license it had obtained, it does not follow that 
release of detailed information on mil export licenses granted would be in the 
national interest. Obviously, exactly the opposite could very well be the case.

I certainly recognize that availability of Information as to the Government's 
regulatory activities can also serve the national Interest: and you will recall that 
I stated In my recent letter to you that "1 would like to emphasize that it will
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toe my purpose to make fully available all information concerning the Department 
of Commerce, subject only to the limitation that full disclosure would not be 
made where such wield be contrary to the public interest" I would also add 
that it is my purpose to maintain information in confidence only where such 
decision on my part is clearly authorized by law.

It is quite obvious that the matter of export license information presents an 
issue of competing interests. On the one hand, there is the very basic and funda 
mental interest of availability to the general public of information on the ivi- 
tieg of our Government. On the other hand, there are legitimate interests 
respecting the trade and commercial position of each applicant granted an 
export license. There are some things that, the Government requires of its 
citizens as to which the details, in good reason and commonsense, simply should 
not be bandied about to satisfy the idle curiosity of anyone. A good and appar 
ently noncontroversial example of this is the personal income tax return of the 
individual citizen. Nobody suggests that the Federal Government should routinely 
publish a list of income-tax payers, with amount of income and amount of tax 
paid. It may be that because practically every citizen is subject to income taxes, 
we don't hear any serious suggestion that information on income tax returns 
be made public. T think it is quite conceivable that if the average citizen in this 
country were in the export business and had to apply for an export license— 
to something like the extent that we have to file income tax returns—we might 
not have any question about maintaining the confidentiality of export license 
information.

I am not implying that an export license is in precisely the same category as 
an income tax return. I do ask myself the question, however, who wants to know 
the business details on the export licenses which are issued? And what good and 
valid public purpose is to be served by publicizing such information? It is not 
enough simply to say that all information about Government activity should be 
available and this is sufficient reason of itself—because that argument would 
apply equally to full disclosure about everyone's income tax return.

I have made the above comments for the purpose of explaining to you iny 
feeling that this is not a one-sided issue.

At this point a clear distinction should be made between the position which 
I understand the Department has taken in the past in making available to con 
gressional committees, on a confidential basis, full information about any export 
license which has been granted or denied. I would certainly continue this policy 
and would make available to a committee of Congress full and complete details 
on any export license, and I feel this should be done on (he basis of confiden 
tiality which is contemplated by the express provisions of the Export Control 
Act itself. All of my previous comments relate to the availability of this infor 
mation for general publfcattoK, not for the official use of a congressional 
committee.

As I have previously stated, I believe there is a definite national interest in 
maintaining maximum availability of information to the public at large concern 
ing the activities of our Government. Therefore, I have reached the tentative 
conclusion that it would be consistent with the total national interest, as pro 
vided in section 6(c) of the Export Control Act, to make available on a routine 
and periodic basis the following information about each export license granted 
bv the Department: (1) identity of licensee, (2) article or commodity approved 
f- r export, and (3) authorized country of destination. I do not feel that other 
details, such as the exact quantity and value of the shipment, should be pub 
licized because this information ig certainly more in the category of private 
business and trade data the publication of which would serve no public purpose 
and could very well contribute to a licensee's private business disadvantage.

In your leiter of March 10 you stated, "There can be no quarrel with laws pro 
tecting legitimate trade secrets, manufacturing processes, and other business in 
formation which firms are required to provide the Government for statistical and 
other purposes." The Department of course concurs in this statement. You also 
said in your letter of March 10 that, "A serious question is raised, however, 
when the interpretation of law permits restrictions on even the name of a firm 
granted a license to make shipments behind the Iron Curtain." On this point 
I should like to he very emphatic and say that in my opinion there is no valid 
jnstfiication for distinguishing between licensees authorized to ship "behind the 
Iron Curtain" and those who may be authorized to ship "in front of the Iron 
-Curtain." Any licenses granted to ship products to the Soviet Union will be in
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accordance with laws enacted by Congress. The licensees In such cases should 
not be subject to censure or specially critical attention for carrying on a legitimate 
business activity authorized by Federal law. Therefore, any release of informa 
tion which I would propose to make would apply across the board to all licensees, 
for all countries, aud I would not be limited to the Soviet Union or its satellites. 

I shall appreciate very much having your specific comments on the tentative 
proposal I have presented. Since both House and Senate Banking and Currency 
Committees are regularly concerned with the administration of the Export Control 
Act. I am advising the chairman of these committees of this proposal and making 
a similar request for their comments. 

Sincerely yours,
LUTHER H. HODOES.• * *

APRIL 11, 1961.
PEAR MR. SECRET AF/: Your letter to me of April 5, 1961, spells out a highly 

commendable proposal to reverse 20 vears of secrecy surrounding the names of 
business firms granted the privilege of exporting certain critical materials. Your 
proposal is clearly in line with President Kennedy's firm views on the need to 
inform the people on the facts of government.

When licensing of private companies to export critical materials was undertaken 
on the eve of U.S. entry into World War II, Government officials believed it was 
necessary to conceal in secrecy every detail of individual transactions. This 
jKilicy continued after World War II and was even stretched into recent years 
in spite of repeated complaints filed with the previous administration. During 
this period, the Department of Commerce interpreted its authority so broadly 
that even the names of firms granted export privileges have been ordered, with 
held.

It appears that your review of this problem has resulted in a fresh approach 
which takes into acount the fact that the people must be informed if they are 
to be effective citizens in a democracy. Your letter of April 5, 1961, states it is 
your tentative decision that the Department will make available lists of export 
licenses granted, including the name of each firm receiving a license, the article 
or commodity approved for export, and the country of destination.

This action would be a major step toward recognition of the fact that special 
priv: leges—whether in the form of licenses, tax relief, or other benefits—can be 
conferred by a democratic government only when the people are privy to all 
details of the grant of privilege.

It is my understanding that, because of the fact that the export license form 
presently used reflects the policy of the previous administration nnd contains the 
statement that information "is deemed confidential and will not be published or 
disclosed." your legal staff questions the propriety and legality of releasing 
information about present license holders.

I hope that the new policy permitting public access to information about 
persons granted the privilege of export licenses in the future will be put into 
effect as soon as possible. 

Sineeiely ;
JOHN E. Moss.

* » «
JUXE 27, 19C1.

DEAR MR. CHAIRMAN : After careful consideration of all aspects of your 
inquiry concerning availability of export license information, I have come to the 
following conclusion :

The Department of Commerce will make available—on a routine basis—the 
following information on export licenses approved by the Department: (1) 
general description of article or commodity approved for export; (2) the amount 
of commodity or item approved for export; and (8) the country of destination. 
Tliis information will be in the form of a list of licenses approved by the Depart 
ment :>,:ivl we expect the list will be issued either daily or every other diy. We 
ment »nd we oxjieet the Mst will be issued either daily or every other day. As 
you know. 10,000 to 12.000 individual export licenses are processed and approved 
by tlie Department of Commerce monthly, and a daily list would include 500 or 
more individual export licenses.

I gave very careful consideration to the possibility of also making public—on a 
similar routine basis—rbe name of each business firm for which an export license 
is approved. I reached the conclusion that identification of individual business 
firms would not be in the total public interest.
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The Congress itself has clearly stated In the Export Control Act the basie 

policy which I am required to follow in making public export license information. 
That act provides in substance that information obtained for export license 
purposes shall be deemed confidential unless the head of the agency (in this case 
the Secretary of Commerce) determines that maintaining the information in. 
confidence would be contrary to the national interest. In other words, the statute 
which I am obligated to follow does not merely authorize me to maintain the 
confidientiality of export license information, if I find that would be desirable, 
but I am required to do so unless I rind affirmatively that maintaining the 
confidentiality of such information would be "contrary to the national interest." 
I do not think that giving publicity to the names of individual exporting firms will 
contribute to the national welfare, and in fact, 1 am convinced that such publica 
tion might very well have the opposite result. By identifying individual busi 
ness firms, along with other pertinent data, vital information reflecting the 
trade and commercial position of each company would be revealed. This in turn 
could and likely would in many instances lead to disruptions of the normal com 
petitive relationships between the many business lirms in the export business,, 
and could very well result in reducing the Nation's export business at a time when, 
it should be expanded. In addition, I feel that publication of trade information 
as to individual firms would particularly be of potential damage (o the smaller 
companies in the export business which are in the process of developing their 
oversea markets and gaining a toehold in a highly competitive business activity. 

A point of more substance and I think of greater significance is that—from the 
national interest—the vital information is not what particular company has been 
licensed to export, but what decision lias been made by the Government to author- 
ize-ichat commodity to be exported to what country. In terms of the public interest 
and what should be of public concern, it is far more important to know what 
commodity or item the Government has approved for export to what particular 
country than it is to know the name of the individual business firm that has 
applied for and received an export license.

Keeping in mind that the Kxport Control Act itself contemplates that a very 
large measure of confidentiality shall attach to export license information, I 
believe that the data which I have indicated will be made publicly available is 
completely adequate for an informed evaluation on the part of the general public 
as to what the Government is doing in the field of export licensing. At the same 
time, I believe this decision gives proper and reasonable recognition to the pri 
vate trade and commercial interests of the individual firms which must be taken 
into account if we are to encourage and maintain a strong and competitive free 
enterprise export business activity.

I understand thnt much the same basic question on availability of information, 
with respect to both exports and imports was raised by your committee a few 
years ago. The results of your inquiry are described in the comprehensive report 
issued by your committee, entitled "Availability of Information From Federal 
Departments and Agencies," and further identified as House Report 2r>78. dated 
August 13, 1958. I particularly noted with interest your letter of March 6, 19:57, 
referred to on page 135 of House Report 2578. in which you wrote in part : "I am 
not aware that anyone is demanding that importers of material be identified by 
name, hut I do know that all segments of the industry want daily information 
and statistics as to what, when, and where imports are being received." It also 
appears thnt much the same issue with respect to export information was dealt 
with in l!)r>7 as related in House Report 2578.

I think it is important to emphasize thnt (lip release of export license informa 
tion which I propose to make applies across the board to nil exports, to all coun 
tries—whether these exports go behind or in front of the Iron Curtain. I emphati 
cally do not agree with certain comments I have seen published in recent weeks 
as to how important it is to know just "what company" would dare ship goods 
to such nnd such a country. Any export license granted by the Department of 
Commerce will be pursuant to the laws enacted by Congress, and in recognition 
of the total national interest, including of r-ourse the national security. As you 
know, by Executive order the Secretary of Commerce, the Secretary of State, 
and the Secretary of Defence constitute a Hrtnrd of Export Review to which will 
be referred six>dfic export license applications involving questions of national 
security on which agreement between these three Dejmrtments has not b(H>n 
reached at lowpr staff level The President recently took this action to bring 
about better coordination between the interested departments in the executive 
branch.
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We are confident that proper and adequate consideration will be given to all 

questions involved in the issuance of export licenses. Individual business firms 
should not, therefore, be subjected to censure for currying on a legitimate busi 
ness activity authorized by Federal law and specifically approved in individual 
export license cases by Federal officials. Any question or criticism with respect 
to a given decision should be directed to tbe responsible Federal officials who 
granted the export license—and of course the persons ultimately responsible on 
export licensing will be in the Department of Commerce and the official with 
ultimate responsibility is the Secretary of Commerce. I shall do my best to carry 
nut this responsibility so as to protect and advance tbe total interest of our 
Nation.

May I express my personal appreciation to you and the members of your 
committee for raising the question with us as to availability of public Information 
about export licensing. By so doing, you have prompted us to make a thorough 
review of past practices and I believe that the new procedun I have outlined 
above is constructive and in the public interest and will afford an oppor 
tunity for the public to be better and more promptly informed on the export 
licensing activity of the Government. 

Sincerely yours,
LUTHEB H. HODGES.

Mr. Moss. Mr. Secretary, I find your presentation very interesting, 
including the citation of the letter from Secretary Hodges. I have to 
fall back on my memory, and very quickly look at the enclosure which 
was just handed me. At that time Secretary Hodges made substantial 
concessions to the committee, and that was the Committee on Govern 
ment Operations having a charter charging it with examining the 
operations of the Government at all levels to determine the efficiency 
and economy of operations. That was not a committee with the same 
needs, the same requirements, or the ~ame jurisdiction as the Com 
mittee on Interstate and Foreign Commerce. I think that you are 
awr re of the differences in the basic rule delegating authority to the 
two committees, are you not?

Secretary MORTOX. Yes, but the same law applies in both cases.
Mr. Moss. That is a matter for further examination because the de 

termination here again, in the Chair's judgment goes to the statute 
which is similar to over a hundred statutes dealing with information, 
such as tobacco statistics, data on the production ofpotatoes, the immi 
gration registration data, certain SEC filings, and statisical data filed 
with the Bureau of Foreign and Domestic Commerce. In all these in 
stances the Congress has used virtually the typical boilerplate that is 
included here. The Congress is not foreclosed from inquiring into those 
areas and the use of the information for legislative purposes.

I think of greater significance to this inquiry is the fact that the 
Congress has traditionally, whenever it wanted to bar availability to 
the Congress, been able to address that question withereat precision. 
It, has made, in the instance of the Internal Revenue Code, very clear 
that a committee—excepting one committee of this House and unless 
an action is taken by the full committee and addressed to the Presi 
dent—may not see. income tax returns. It has taken in the case of the 
National Aeronautics and Space Administration similar action to 
clearly limit access to information, that instance it gave NASA officials 
discretion regarding public disclosure, not upon any access sought by 
the Congress.

Now, intervening between the time of the hearings with Secretary 
Hodges, and in a small measure because of the problems with Secre 
tary Hodges and Secretary McNamara and others, we enacted, 5 
U.S.C. 552 \c) of the Freedom of Information Act.
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Now, it is very specifically not applicable to the Congress because it 
goes to questions of secrecy, questions of access to information. The 
Congress has the only constitutional right to secrecy. You can search 
the Constitution and read every word and only in one irstance is the 
word "secret" used and that is article I in connection with the right 
of Congress to keep its Journal secret, it is not given to anyone else.

This delegation of authority, in the matter of section 7(c) of the 
Export Control Act deals with a public right or a public availability. 
Surely you do not equate the congressional need to legislate with the 
public interest in a matter or the public requirements for information, 
do you, Mr. Secretary ?

Secretary MORTOX. Let me quote again from the Attorney General's 
opinion. I am not a lawyer and perhaps more than some other Secre 
taries of Commerce in a legal matter similar to this lean heavily on 
advice of counsel and on the opinions of the counsel who are charged 
with the responsibility of advising us.

In the opinion he says:
The foregoing opinions hare preceded under the general assumption— 

•which I share—
that statutory restrictions within Executive agency disclosure of information 
are presumptively binding even with respect to requests or demands of con 
gressional committees. That this assumption accords with general legislative 
intent as demonstrated by the inclusion in a number of statutes concerning 
confidentiality of information of explicit exceptions for congressional requests. 
When as in Section T(c) such an exemption is not provided, It is presumably 
not intended, In the present case this standard interpretation finds additional 
support in the legislative history of the statute in an apparently consistent 
administrative construction and in the Congress' reenactment of the provision 
with the knowledge of that construction.

It was reenacted a second time and, therefore, from the point of 
view of trying to do my job and trying to obtain all of the intelligence 
that we can about our commercial operations, I am put in a terrible 
spot if I change the rules of the game in the middle of it.

Now, all or these reports, plus literally hundreds of other very 
sensitive types of information are reported to the Department of Com 
mence, very frequently to the Secretary and they are reported to us 
with the understanding that they are going to be maintained in 
confidence.

Now, if suddenly we break faith with that great number of people, 
it is going to be very, very difficult for the Department of Commerce 
to expect a high level of cooperation from the business world. It seems 
to me that the way to get at that is to change the law and I certainly 
would bow to your wisdom on what it would say. If we are going to 
chanjre the rules of the game in this instance, let's do it aboveboard 
and I think that is the approach. I think for you to ask me to break 
faith with the business community when the Government depends so 
heavily on this information which would dry up immediately* if we 
broke faith with them and disclosed it, you know perfectly well—and 
I was there, we were all there.

Mr. Moss. Mr. Secretary, some of the information we are requesting 
deals with filinjrs required to be made by law.

Secretary MORTOX. Right.
Mr. Moss. The other information is information whore you are 

rested with the discretion, you are not given an absolute instruction.
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You are vested with discretion relative to the publication and public 
disclosure.

Now, there is a standard for you to follow in the exercise of judg 
ment relative to that. I think that two things are relevant here. The 
statutes you have cited regarding the affirmative language stating that 
"none of the information contained in here or referred to bearing upon 
the statute shall be denied to the Congress or any committee thereof" 
is language which we have carefully drafted into the legislation com 
ing out of committees upon which I have served following the adop 
tion of 5 U.S.C. 552 in order to make very clear again the fact that the 
Congress was not intending itself to be foreclosed.

We thought it was clear that Congress was not limiting itself be- 
cause when they did want to be foreclosed, as I pointed out, they have 
done so with great precision and made that point quite clear.

Now, additionally, the Library of Congress' memorandum states:
It would seem doubtful that a valid presumption exists that Congress, would 

by implication, divest itself of its ability to obtain information in pursuance of 
It's oversight function. In any event, contrary to the Attorney General's opinion, 
•we conclude that Section 7(c) of the Export Administration Act of 190fl does 
not prohibit either by express language or necessary implication, disclosure of 
matters covered to an appropriate committee of the Congress: that the express 
applicability of the Freedom of Information Act to the functions under this Act 
is in fact persuasive indication that the prohibition was not meant to lie ap 
plicable to Congress but only to the general public so as to avoid administrative 
misuse of confident-Hal information: That Congress would divest itself of its 
ability to obtain information from relevant Executive agencies i;y implications 
contrary to the pervasive scheme of the subject legislation and determination of 
the statutorlly imposed duty of oversight of standing committees of the Congress : 
and that the prohibition against disclosure of confidential information in IK 
U.S.C. 1905 cannot be raised as an objection to disclosure by Executive officials 
since such disclosure Is authorized by law.

That opinion has born placed in the record. The Chair nt this time 
will recognize, for 5 minutes each, each Member in the order of their 
appearance at the committee hearing this morning. That is the Chair's 
reward for early attendance.

Mr. Scheuer.
Mr. SriiErF.R. Mr. Secretary, as a very well-liked and respected 

former Member, you are more than welcome here today and wo always 
oniov the opportunity of chatting with you.

When you get these many hundreds of notices from each of the 
companies that have field notice with you that they have been re 
quested to provide information as to their intent to comply with the 
Arab boycott, what do .you do? What is your response to those 
companies.

Secretary MORTOX. Let me ask Mr. ITull, who is the Assistant Gen 
eral Counsel for the very area in the business that handles those reports 
to respond to your question and give you as much detail as you would 
like.

Mr. Hrix. Yes; sir.
These reports are aggregated into statistical data——
Mr. SriiErEH. Forget the aggregation. What do you do with firm "X"' 

that, notifies you they have been approached by the Arabs to for.iply 
with the demands of the Arab boycott ?

Mr. _ITn,i,. It would depend if the nature of the request were one 
involving trade with Israel, or one that would involve, as has been true-
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in very few instances, an ethnic or religious type discrimination 
request.

Mr. SCHEUER. Supposing it were that, or supposing it were their 
request for American company "A's" commitment not to do business 
with American company "B" as a condition of doing business with that 
particular Arab group if American company "B" were allegedly doing 
business with Israel; in other words, the classic, secondary boycott that 
is a flagrant violation of our Federal Trade Commission regulations 
on fair trade.

Mr. HULL. Your two examples are mixing wl ,t we would consider 
to be two different issues.

Mr. SCHETJER. OK.
Mr. HULL. There is the religious type question. For instance, and 

as I say. we have encountered, to the best of my knowledge, five of 
those, if it is a religious question we would report this to the Depart 
ment of Justice immediately for full investigation and also to the De 
partment of State.

Mr. SCIIEUER. Now, what do yon do with those responses that simply 
state that they have been asked for information? What do you do 
with those firms? What is your response to those individual firms?

Mr. HULL. Well, we don't respond to the firms because the firms are 
not writing us for advice. They have already been told by us what the 
U.S. jK)licy is.

Mr. SCHEUER. How have they been told by you ?
Mr. HULL. We have regulations which contain the statement of 

policy of the Congress and under the Secretary's signature n personal 
urging on the part of the Secretary that firms not comply with the 
boycott-related type requests.

Moreover, the form on which these firms will report the lx>ycott- 
rclated request will have at the top of it the statement of policy of the 
United States again urging and requesting these firms not to cooperate 
with it. So that to add a response when we receive the report would 
really be futile because we have already advised them of what the 
position is and what the Secretary of Commerce's position is.

Mr. SCIIEUER. You don't get in touch with them and tell them it 
would be against the public policy of the United States for them to 
comply with the demands of the Arab boycott ?

Mr. HULL. Well, I would like, if I might, sir, to show you for the 
record a copy of the form and you will note that the form itself has 
this statement.

Mr. SCIIEUER. Could I see a copy of the form ?
Mr. HULL. Yes, sir. As !» matter of fact, it was attached to the letter 

to Chairman Moss dated July 24, but I will l»e happy to give you an 
additional copy, if you wish.

Mr. SCIIEUKR. Yes.
Mr. HULL. I would like to read the form at the very top which says:
Important. It is flip ixilicy of the United States to oppose restrictive trade 

practices for boycott fostered or imposed liy foreign countries ajjjinst other coun 
tries friendly to the United States. All U.S. exporters of articles, materials, 
supplies or information are encouraged and requested to refuse to take but are 
not legally prohibited from taking any action.

Mr. SCIIEUER. May I interrupt you there. Do you know of any other 
form in which the tTnited States urges a person or a corporation not
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to do something that is inconsistent with the public policy but in 
the same sentence tells them it is not illegal for them to do that? 
Our Government urges people to buy bonds or to do other things yet 
don't we tell them in the same sentence that they don't really have 
to do it, that the request isn't legally binding. When you tell them 
your request isn't legally binding, isn't that sort of winking at them, 
imd signaling them that you don't really mean it I

Mr. HULL. If we were to mislead them into thinking it was legally 
prohibited, we would have been inaccurately describing the law. Since 
the law does not prohibit them, we thought it was fair and straight 
forward to tell them so.

Mr. SCHEUER. When a company reports to you that they have been 
approached by the Arabs to conform with the boycott, they get no 
further word from you that this would be against public policy other 
than that printed form with the inherent wink in there that you have 
just read?

Mr. Hi'LL. That and the fact that 15 Code of Federal Regulations 
contains a reprint of our regulations which also makes that statement.

Mr. SCHKUKR. Let me continue. You don't seem to want any informa 
tion from those companies who have notified you that they have been 
approached by the Arabs. How about the companies that are doing 
business only with the Arabs and the other companies that are doing 
business only with the Israelis? For example, companies that are 
doing business with the Arabs but not with Israel like Chase Bank, 
Exxon. Texas Institute——

Mr. Moss. Mr. Scheuer.
Mr. SCHEUER. Can I just finish my question, Mr. Chairman?
Mr. Moss. Yes.
Mr. SCHEUER. Do you ask them whether in their opinion the effect 

of the Arab boycott is to inhibit them from carrying on trade with 
Israel and do you ask companies like Motorola, Xerox, Zenith, Coca- 
Cola, Revlon, and others who are doing business only with Israel 
whether the effect of the Arab boycott is not to diminish the, trade that 
they could do and would like to do with the Arab companies and 
whether as a result of the boycott there is not a significant diminution 
in the amount of our total foreign trade ?

Secretary MOBTOX. Well, I sent a letter to 30,500 different firms and 
if those companies that you mentioned were in those 30,r>00,1 would 
assume they were. I can give you the list of the 30,500 we sent to 
inform them of this policy. So I really don't think that just as a prac 
tical matter there are very many significant exporters who don't know 
what the policy of the United States is.

Mr. SCHEUER. No; but have you asked what the result of the Arab 
boycott has been to their business and therefore to total U.S. foreign 
trade?

Secretary MORTOV. Xo; we have not. This is beyond the scope of our 
obtaining information, but v.-e do monitor all aspects of foreign trade 
as you know.

Mr. Moss. The time of the gentleman has expired.
The Chair recognizes the gentleman from Texas, Mr. Collins.
Mr. COLLINS. Thank you. Mr. Chairman.
Mr. Secretary, your statement that you read and the opinion from 

the Justice Department I thought was not only comprehensive but I
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thought it was conclusive. I appreciate your putting your conclusions 
in the record because being a member of the Cabinet, being a former 
Member of the Congress I have the utmost respect for your work as 
the Secretary.

Let me ask you one thing, Sir. Secretary. You served for many years 
in Congress. Can you remember any time while you were in Congress 
that a Member of Congress or a member of the President's Cabinet 
was required by Congress to go back on his word and to reveal in 
formation that was obtained confidentially ?

Secretary MORTON. I cc-rtainly have no recollection of it.
Mr. COLLINS. Nor do I. In my home area the greatest thing we can 

say about any man Is his word is as good as his bond.
Now, being in the Commerce Department you are familiar with the 

laws we have passed recently here m the Congress and this whole sub 
ject seems to me to be most strange to be coming before this Commerce 
Committee because just a few weeks ago in Congress ^ye passed a law 
authorizing secondary boycotting. In other words, this Congress au 
thorized secondary boycotts. In fact, on this committee nine members 
of this committee voted in favor of secondary boycotts. Five voted 
against it but nine of the members of our committee said that second 
ary boycotts in the United States were permissible, authorized, and 
they encouraged them. It just is beyond my capabilities to understand 
why we are trying to pass judgment on foreign countries on secondary 
boycotts.

Secretary MORTON. Well, this is a very emotional issue and I fully 
understand the position that you and the chairman and members of 
this committee are in, Congressman Collins, and I think it is per 
fectly proper that you address vourself to the issue.

I am rather glad and hopeful that perhaps this legal question can 
be decided in a court at a high level because I think we have here an 
honest difference of opinion. I am sure the chairman can fully sym 
pathize with the fact that I would weigh the Attorney General's opin 
ion higher than any other legal opinion in my position as Secretary of 
Commerce. I think he studied carefully this history of this legislation 
and the history of 7(c) and the fact that it was roenacted twice, and 
here we are. I don't want to change the rules of the game localise 1 
think it would be very harmful to the relationship between Govern 
ment and the whole economic community.

The problem is, too, that if we disclose this information here to your 
committee, Mr. Collins, we will have other requests for this. This 
would have to be disclosed to several committees of Congress and it is 
a stack of papers 8 or 10 feet high so there would be a lot of obvious 
staff analysis of all of these papers. This would result in probably 200 
or 300 people having access to this confidential information which even 
though we all try I think we would all recognize this would be a pretty 
tough proposition to keep confidential. So that is where we arc.

Mr. COLLINS. Mr. Secretary, I am glad to hear you say you are 
prepared to carry this on to t'»e court because I believe it is of major 
importance what you are doing and the principle for which you stand 
and even more so when this issue is being raised over secondary boy 
cotting which we in Congress—not we, but others in Congress—have 
passed.

I am against secondary boycotts but this Congress has said that in 
the United States secondary boycotts aiv permissible.
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Let me ask you, did the Commerce Department assure exporters that 
these reports would be kept confidential!

Secretary MOKTOX. Well, the law says they would be kept confiden 
tial. We are dealing with a law that is existent, a law that is a statute 
of the United States, and the law says they will be confidential. It is 
right on the form and in section 369.2 of our regulations. We say that 
on this form from which we have just read, and not only do we state 
the policy of the Department opposing or the Government opposing 
these boycotts based on any kind of ethnic or religious grounds, but 
also we say information furnished herewith is deemed confidential 
and will not be published or disclosed.

Mr. COLLINS. Now furthermore with the release or disclosure of these 
reports which would reveal the names of the companies involved, would 
this impede the Department's ability to collect data and information 
for other programs ?

Secretary MORTOX. In our judgment, it would impede it, yes. sir.
Sir. COLLINS. On this matter if the Arab countries did not purchase 

goods from American producers, could they acquire comparable 
materials in other countries in most cases ?

Secretary MORTOX. The Arabs are very little dependent on us for 
goods and services and I can name nothing that the Arabs could not 
buy in the competitive world market from other countries that they 
are noTs- buying from us.

Mr. COLLINS. In other words, if we had limited them, we would 
have simply denied American business selling the goods but the 
Arabs would have been able to get the material anyhow?

Secretary MORTOX. Most of the judgments we have in the Depart 
ment would indicate that we would lose the business.

Mr. COLLINS. On what basis, Mr. Secretary, did you determine, 
that the, disclosure of these export reports are not in the national 
interest?

Secretary MORTOX. Well, I think maintaining foreign trade is in 
the national interest and I think that if you disclosed these reports 
you would be inhibiting foreign trade. I listened to the argument of 
the gentleman from New York very carefully and I think this might 
be a theoretical argument there but from a practical point I think if 
you disclosed tv is information you would have a very, very severe 
impact on the general welfare of American business and certainly 
on our foreign trade.

Mr. COLLIXS. Following that up, docs the filling of a report by 
a company necessarily mean that it is complying with the Arab boy 
cott? If they just filed the report, does that mean they are complying?

Secretary MORTOX. No: it does not indicate that they arc comply 
ing. They just file a report that they have boon contacted for infor 
mation or a request has been made involving the boycott. There is no 
evidence, that they are complying unless they choose to tell us 
voluntarily.

Mr. Moss. The time of the gentleman has expired.
The Chair points out that the question really is not hofoi? this 

subcommittee as to the substance of the matter hero. We are instead 
dealing with the compliance with a subpena that was voted by all 
members of this subcommittee but ono.
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Secretary MORTON-. I didn't hear you, sir. Would you repeat?
Mr. Moss. I said the Chair merely wants to emphasize that the 

question of boycotts is not the main theme here today, it is compli 
ance with the request of the Congress through the issue of a subpena 
duces tecum for information which the Congress requires. That is 
the specific theme of these hearings and it is a very important question.

The Chair would point out that interestingly enough it has been 
found by the executive branch not in the public interest in several 
other investigations on this Hill to supply information to the Con 
gress. Over the last few years, the executive branch has found that 
it lias been not in the public interest to supply the American people 
and the Congress with highly relevant data. And the Chair for one 
has become increasingly impatient with a pattern of executive 
arrogance that goes on and on endlessly.

Mr. Secretary, you observed that it would be available to 200 or 
300 people on the Hill. How many in the Department of Commerce 
go over this enormous stack of material ?

Secretary MORTOV. I don't think it is a question of the number 
of people that it takes to analyze it; but rather the number of people 
that would have access to it.

Mr. Moss. Well, we have people as trustworthy. As a matter of fact, 
I have an easier time getting a document out of your Department 
surreptitiously than I do with a committee of the Congress.

Secretary MORTON*. You said it. Mr. Chairman; I didn't.
Mr. Moss. I merely pointed it out because as I once observed when 

I chaiml lor many years the information committee that when I 
wanted information in Washington, all the forces of Heaven and Hell 
could nut stop me from getting it ultimately. And I assure you that 
will bo the case here.

The CLii" recognizes the gentleman from Connecticut, Mr. Moffett.
Mr. MoFirrr. Thank you, Mr. Chairman.
Least there be any question, Mr. Secretary, that there is not broad 

ethnic representation here, I want you to note that I am the only 
Arab-American member on the committee.

Tn reference to Mr. Collins' statement—I can think of an example of 
where we acquired information from the executive branch aftei we 
agreed to keep it confidential. It seems to me on the Federal Trade 
Commission natural gas matter falls into that category.

Second, in this case the American firms know that release of sub 
mitted information is subject to the Secretary's discietion. They k'mw 
before submitting the information that there is a very real possibility 
that it can be released.

Third, there is no guarantee of course that the Congress, which has 
a right to the information, is not going to release it.

Mr. Secretary, you have acknowledged that we do have legislative 
responsibilities in this area. However, we can't carry out those respon 
sibilities without knowing the companies' names that were asked to 
comply with the boycott. I think the chairman has stated it very well.

In your testimony you mention embarrassment that might come 
to these companies and the pressure upon them. Doesn't the right to 
know, at least the Congress' right to know—the only elected repre 
sent jitives in the Government—doesn't our right to know really out-
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weigh that embarrassment? Is it really a Department of Commerce 
function to protect firms from embarrassment in situations like this ?

Secretary MORTON. This is not a question of the Department or the 
Secretary protecting the firms. This is a question of the Congress 
protecting the firms. The language is just as clear as it can possibly 
be and the history of the legislation.

Mr. MOFFETT. Mr. Secretary, the nodisclosure language don't men 
tion Congress. The Congress is not mentioned in the statute.

Secretary MORTON. Well, the word is "disclosed." The only thing 
I can say is that the Attorney General and the Department of Justice 
having certainly studied the legislative history——

Mr. MCFFET. In other words, your view is that you should not dis 
close it outside of the agency even to Congress; is that correct ?

Secretary Moiru. v. That is correct.
Mr. MOFFETT. Can you disclose it to the President ?
Secretary MORTOX. I think if the President would ask for it I would 

have to ask my attorney but I think we could.
Mr. MOFFETT. Is it fair to say that U.S. Mid-East policy is to be 

friendly to both sides. I think you will see why this is relevant in a 
moment.

Secretary MORTON-. It is obvious that we have been in a very, very 
sensitive position of trying to bring a long-term peace settlement in the 
Middle East and I think you have to do this by being fair and open to 
both sides.

Mr. MOFFETT. I know we both agree on that. Now, if the Arab 
countries want to boycott Israel, there is not much vre can do about it, 
but it seems to me there is something we can do to preserve our neu 
trality. But when American firms are involved, it becomes a "second 
ary boycott." We don't want to be in the position of an accomplice to 
that kind of a boycott, do we ?

Secretary MORTOX. I don't think as a Xation we are. I think it is clear 
thr.t the policy of the United States is in opposition to it.

Mr. MOFFETT. Well, this Department of Commerce cover letter poes 
out with tender offers.

Part of case tender No. 675, on the second page, is general terms and 
conditions. No. 13. country of origin. "The tenderer shall not incor 
porate in this tender"—it is very blurred here—''but should not in 
corporate in this tender any material that has been manufactured in 
Israel or by companies boycotted officially by the Iraqi Government."

Xow, in this situation, by putting a Department of Commerce cover 
letter on that without any disclaimer, aren't we really serving as an 
accomplice in what is the secondary boycott ?

I don't want to get into a prolonged debate on what is or is not a 
boycott. But I think the issue of our Government assisting in this boy 
cott is really wrong.

Are you familiar with the cover letter I am referring to ?
Secretary MORTOX. Well, that cover letter has been superseded by 

actually stamping the information on the form itself.
Mr. MOFFETT. When did that happen ?
Secretary MORTOX. Well, let me see. It is the first of the month of 

September. The first of September.
Mr. MOFKETT. What brought about that change?
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Secretary MORTOX. Well, it insured that the information would be on 
the form, that whoever filled out the form would have the information 
stamped on it. It was a simplifying administrative procedure and it 
was a surer way of getting the information there. If the form got 
separated from the covering information or there was a clerical error 
on the information, we could not be as sure of having the information 
right there in front of the recipient as this stamp.

Mr. MOFFETT. I think the rubberstamp may be the correct term 
because it seems to me we are rubberstampmg this thing.

Secretary Monrox. The issue is not whether we are boycotting or 
not. boycotting. The issue is whether I am obeying the law or not. and 
1 think I am.

Mr. MOFFETT. With regard to that, Mr. Secretary, I have heard the 
chairman cite portions of the Library of Congress study. I can under 
stand your inclination to go with the opinion of the Justice Depart 
ment but I think you should look at the Library of Congress' legal 
opinion. I assume you will. Could you respond to that memorandum?

Secretary MORTOX. We certainly have taken a look at it, both counsel 
here have, and I am sure they have discussed it with people from the 
Department of Justice. It is very difficult suddenly going out and 
trying to find an opinion that sort of fits the moment. I think what 
the Secretary has to dp is take a firm position on what the law says, 
get the best interpretaion that he can of the law and have consistency 
in that area.

I think perhaps that we will probably see a court decision on this 
and also this committee may instigate or may start proceedings mark 
ing up amendments to this act. If what we are doing here is not in 
the best interests of the Congress, and it does sort of impinge on 
foreign policy, here you are. You have a chance to change it.

Mr. MOFFETT. I know you are sincere in this effort but we cannot 
markup the amendments without that information.

Mr. Moss. The time of the gentleman has expired.
The Chair recognizes the gentleman from Illinois, Mr. Madignn.-
Mr. MAUIGAX. Mr. Secretary, I think at this poinc the record of (his 

subcommittee contains very clearly the majority legal point of view 
on this question and I think it would be instructive now if on behalf 
of Mr. Collins and myself and the other minority Members that the 
minority legal opinion of tho subcommittee were also inserted into 
the record.

Briefly, I am going to read that to you and you can comment on it. 
It has been suggested thus for in the hearings this morning that there 
are two types of statutes that control this situation.

Mr. Moss. I have not seen any legal opinion from the minority. The 
time to have raised that point was at the time that the vote was taken 
on the issuance of the subpena. As much as the Chair wants to be fair, 
he does not intend at this time to get into those matters which are 
more appropriate to a continuation of this hearing for the purpose 
of discussing alternatives which may be available to the committee. 
You have 5 minutes which will accord to the germaneness rule of this 
House which will be interpreted by the chairman who is perfectly 
willing to assume the responsibility which the committee has vested 
in him.
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Mr. MADIGAV. Well, notwithstanding the fact that this seems to he 
the imposition of a gag rule on the minority, Mr. Chairman. I won't 
pursue that in that manrer. I will suggest to you that there are three 
possible statutes that could be applicable to this' situation this morning; 
that is, statutes that fall in three different categories—first being those 
statutes that strictly limit access to the information to the request made 
by specific committees and subcommittees of Congress or made through 
specific procedures. Income tax returns under 26 U.S.C. 0103 and 
information filed under section 210 of the Investment Advisory' Act 
of 1940 would both be examples in this first category.

Second, there are categories of statutes vesting authority of over all 
disclosure in the discretion of the executive officer of the administra 
tive agency as guided by standards such as national interests and a"e 
silent, as to any other standards or facts.

Third, some statutes vest authority over disclosure to the public at 
large in the discretion of the executive officer, the administrative 
ngency, but expressly provide that such discretion does not authorize 
denial of reported information to committees of Congress having 
proper jurisdiction. 15 U.S.C. 1401 and 42 U.S.C. 1S57 are both 
examples of this third category. Disclosure provisions of the Export 
Administration Act of 1909 which required the information reported 
by firms who are requested to comply with the Arab boycott fit the 
second category above: that is to say, the disclosure provisions ex 
pressed by the Secretary of Commerce. There is no express guarantee 
of the Congress to overriding the discretion as provided in the third 
categorv.

Finally, the Secretary is to supervise all disclosure by denying access 
unless such denial is contrary to the national interest. It should be 
noted that the statutes of the third category which absolutely preserve 
congressional access to reported information have been passed both 
prior to and subsequent to passage of the Export Administration Act 
of 1909. 42 U.S.C. 1857 was enacted exactly 1 year after the Export 
Administration Act of i960.

The text of the provisions of 42 U.S.C. 1857 authorize and instruct 
that nothing in this section shall authorize the withholding of infor 
mation by the Secretary or any other officer or employee under his con- 
trol from the duly authorized committee of Congress. This unequivo 
cally shows that when Congress intends to preserve absolutely its 
access it knows what words to use. Hence, it is clear that despite know 
ing how to draft information access provisions expressly containing an 
unequivocal congressional right to know that Congress has in this case, 
the Export Administration Act of 1909. chosen to legislate an informa 
tion access policy through the executive branch with discretion over 
disclosure to anyone and does so in the context of a general policy not, 
to disclose.

Thus. Mr. Secretary. I think that you are following the law as passed 
by the Congress of the- United States and that for you to do otherwise 
would cause you to be in substantial violation of the law.

I thought that I should express at least that personal opinion of mine 
for the record this morning.

Secretary MORTOX. Thank you very much.
Mr. Moss. The Chair is not so naive as to fail to recognize a care 

fully prepared legal opinion. Xow he will address himself to the matter 
of the gag rule.
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The Chair instructed the counsel of this subcommittee to prepare an 
opinion, and also requested an opinion by the American Law Division 
of the Library of Congress. The opinions in both instances were made 
available to every member of this subcommittee, and to the Secretary, 
and to the Department of Justice. There was no partisan approach 
whatsoever. The gentleman from Illinois has read an opinion prepared 
by the minority counsel with the help I assume by the people down 
town.

Mr. MADIGAX. Mr. Chairman.
Mr. Moss. The Chair is going to have his say. Your memorandum 

has not been made available to the.majority.
Let me make very clear that if there is a gag rule, it is the minority 

that is attempting to invoke that gag rule.
Mr. MADIO-V. Mr. Chairman.
Mr. Moss. 1 pointed out before I am not naive. I have been here a 

very long time.
Of course, I will recognize the gentleman.
Mr. MADIGAX. Let me assure you, Mr. Chairman, that if there is any 

naivete existent in this room I certainly do not think that it is existent 
in the person who is chairing the subcommittee. The minority counsel 
of the subcommittee is present, and I would be willing to have you 
swear him under oath——

Mr. Moss. The Chair has no intention of going into such an exercise 
at this time.

The Chair will recognize the gentleman from California, Mr. 
"Waxmnn.

Mr. WAXMAN-. Thank you, Mr. Chairman.
Mr. MADIGAN. Mr. Chairman, if I might proceed.
May I finish? I was in the middle of ii sentence.
Mr. Moss. The Chair said that he was not going to swear any mem 

ber of this staff and of this committee.
Mr. MADIOAX. Let me comment. Mr. Chairman, for the record that 

the minority counsel did not prepare this document.
Mr. Moss. I said it wns quite possible it was prepared outside.
Mr. MADIGAX. It was prepared by me.
Mr. Moss. I hope you know who you consulted with. I think that is 

a matter of your own judgment.
Nevertheless, the Chairman now recognizes the gentleman from 

California, Mr. "\Vaxman.
Mr. "\VAXMAX. Mr. Secretary, I am trying to make some kind of 

sense in my own mind about exactly what the position is of the De 
partment of Commerce regarding the whole question of the Arab 
boycott. Xow, in the last couplr- weeks it was reported in the press 
that the Commerce Department was distributing to businesses a state 
ment of information about the boycott furnished by the Iraqi Gov 
ernment. In other words the Department of Commerce was helping to 
implement the boycott policy of other governments.

Now, we have this question before us of requests by Congress to get 
information from the Department of Commerce about an enforcement 
of the'law.

As I read this section, the section says that the Secretary can with 
hold this information if he feels it would not be within the national 
interest to disclose the information. It is not in the national interest
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to disclose this information because (1) it will inhibit foreign trade, 
(2) it might subject these businesses to a counterboycott, and. (3) the 
Department of Commerce feels that if you break the confidence you 
will have difficulty getting businesses to cooperate with the 
Department. . .

Now, I am trying to figure out what all this means when this is 
being raised to us as a matter of national concern superseding the 
right of Congress, the Representatives of the people, to know what 
is going on and to further our deliberations to find out what other 
legislation may be needed.

Now, with regard to the question of breaking the confidence, of 
those businesses who might otherwise not comply with the law, aren't 
we talking about compliance, with the law? This is not based on 
volunteerism bv business, it is based on the fact that, Congress says 
they have to file this information and it is not, whether they would 
like to or not. I am very disturbed about this because it really goes 
to the whole question of the attitude toward the bovcott itself by the 
Department and I think it goes to the attitude by the whole adminis 
tration. I mentioned this in relation to an experience I had earlier this 
year. I went to Saudi Arabia. I was turned down on a request for a 
visa. I went to the State Department and only afte: they interceded 
on my behalf did I get a visa. Had T not been a Member of Congress, 
I would have "been told that the policy was not to give visas to Ameri 
cans who happen to be Jewish. In Saudi Arabia I was informed we 
don't send our business personnel there, we don't send our Foreign 
Services personnel there if they are Jewish. We in fact cooperate with 
an Arab boycott.

If we are going to coop'rate with an Arab boycott, then I think 
tha'. what we are saying in effort that we are giving a clear signal to 
go ahead with the continuation of the discrimination against our own 
citizens. You know in Saudi Arabia they don't allow women to drive, 
there is a discrimination against women. Are we going to acquiesce if 
HIP Aral) leaders say to us we ought to discriminate against the women 
in this country? If we don't draw the line, where will it end? It is u 
clear signal that this country is going to acquiesce, in it because, one, 
we are told otherwise it might inhibit business, two. it might wreck the 
confidence that business might Lave with the Department in complying 
with the law. and, three, that companies participating in a boycott 
might find themselves subject, to a boycott. Is a boycott under one set 
of circumstances fair and under another unfair?

These, are the problems I wish to raise, with yon involving not just 
the legal questions because as far as I am concerned on the legal aspect, 
I an. ready to vote to hold you in contempt. But, I am interested in 
flie policy of the administration on this whole issue as well as the 
Department's.

Secretary MnnTox. Let me just maybe add one thing to what we 
have said here. In cases where there is an implication of discrimina- 
r.ion against Americans on the- basis of religious affiliation or ethnic 
identification, we. ask the Department of Justice to investigate, these 
implications as soon as we know of them and we turn this informa 
tion over to the State Department to use its good offices with the 
government of the boycotting country.
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The State Department has scored at least one spectacular success 

in this area. They made such a presentation to a high ranking officer 
in the Governm ,nt of Jordan and they were told in unequivocal 
language that such a distortion of the boycott was in fact contrary to 
Government policy and that steps would be taken to avoid repetition 
of the episode. So, wherever we have a discrimination case that we 
know of, that is, whenever we have valid evidence, we turn that over 
to the appropriate agencies, the Department of State and the Justice 
Department, to pursue it. We have had five such cases that have 
been turned over and I think our people are on the alert for them not 
only through the reporting system, Mr. Waxman, but also through 
all other contacts with industry.

There is one thing I want to leave in your mind and in the minds 
of this committee. I am in no way, shape, or form in sympathy with 
the boycott, I can't change the law to fit an individual case. If I took 
the law in my own hands and decided, well, we are going to interpret 
this a different way than it was interpreted before, we are goingto 
interpret it a different way than the Attorney General and the De 
partment of Justice does it and I did that every time an emotional 
issue came up, we would have chao? in this country.

Mr. WAXMAX. I am not going to ask you about bringing chaos in 
this country. I am asking you to enforce the law as I see it.

Secretary MORTON. Well. I have to enforce the law as you wrote it.
Mr. WAXMAX. Why do you think the Congress adopted a law indi 

cating that a boycott is contrary to the principles that you express 
are in violation of our whole, country's substance, and then not even 
allow Congress to have that information about whether the law is 
being enforced and whether the companies are filing and complying 
with the law? We need that information to know whether we need 
to do something more. Xow, to say that you are not sympathetic to 
the boycott is all fine and good, but the ^tf'ect of all this is to say we 
are going to wink at those who want to have a boycott, we don't like 
it but what can we do, we cannot change the world.

Let me just tell you, Mr. Secretary, that what we are going to have 
is a clear signal to escalate a boycott not just against Israeli-made 
goods or services or against businesses that have some affiliation with 
Jews, but we are going to find it being applied to Catholics and others. 
We are going to find it applied to other minorities later because there 
is no way to draw the lino then unless we draw it at the very beginning.

Secretary MORTOX. We have had the problem of boycotts between 
belligerents for a long time. We have* had the whole question of 
Khodesia. I am sure that certainly we have the capacity and the ability 
as a trading nation to come out of the problems here, particularly if 
there is a good settlement in the Middle East which has been the drive 
of our Nation. I don't knou of anyone who has spent as many hours 
as Secretary Kissinger has in trying to develop a peaceful solution in 
the Middle East that will lead to open trade and that ^vill load to the 
kind of coexistence that you and I think ought to be there. The ques 
tion here is the question of whether or not I am currying out the law, 
not as you interpret it. but as it was put on the books.

Mr. Moss. The time of the gentleman has expired.
The Chair recognizes the gentleman from New York, Mr. Lent.
Mr. LENT. Thank you, Mr. Chairman.
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I would like to say at the outset that I was one of the majority of 
this committee that voted for the issuance of this subpena for these 
documents. I feel it is very important that the Congress learn as much 
as it possibly can as to how well our public policy is being carried out. 
This policy, of course, is opposed to restrictive trade practices or boy 
cotts as they are called. I want to commend the Secretary for, in my 
opinion, very substantially complying with the terms of that subpena. 
As I understand it you have furnished or are about to furnish this 
committee with practically everything we asked for save the specific 
identity of the commercial firms which you feel are protected by iec- 
tionT(c) of the Export Control Act; is that correct I

Secretary Moirrox. And section 309.2 of the regulations issued pur 
suant to section T(c).

Mr. LENT. So while we can speculate as to whether the boycott is 
right or is wrong, the specific issue that this committee is about to 
be faced with, as I understand the parliamentary situation, is whether 
the Secretary is going to be punished for failure to furnish the last 
item; namely, the specific identity of companies.

It seems to me that what we are trying to do here is to fault the 
Secretary for obeying a law enacted and reenacted and rcenacted again 
by the Congress of the United States. It would seem to me that, as 
much as I would like to get this information and all of it because I am 
opposed to this Arab boycott, this committee in my opinion is not 
above the law, Mr. Chairman. We, arc as much boiuid by this law as 
is any citizen of the United States and as is any Secretary of Com 
merce or anv member of the Cabinet of the United States.

I don't think that we can attempt through this subpena device the 
punishment—that is, the failure to comply exactly to that subpena. 
to put ourselves above the, law. Otherwise, we fall into the same sort of 
trap as we were criticizing the executive department of the Govern 
ment just a few months ago.

Now, I would say this: That if the Congress does not want itself 
bound by the confidentiality requirement of section 7(c) of the Export 
Control Act, we could say so. I would like to offer right now to 
introduce, and I would like the chairman of the committee to co- 
sponsor, an amendment to section 7(c) which would permit the Secre 
tary to make a full disclosure without violating the law.

Mr. Moss. Would the gentleman yield ?
Mr. LENT. Just a second. If the chairman would lx> good enough to 

cosponsor that amendment with me, I am a memlter of the minority 
although we have been accused here of trying to run the committee. I 
don't think that really makes much sense in watching the give and 
take here.

With the chairman's obvious legislative expertise and the fact that 
he is a meml>cr of the majority party, I think we could probably get 
that bill through in very quick order and then we could come back here 
and perhaps do something productive instead of indulging in this 
demonstration of moral indignation, righteous outrage, and histrionics.

I now yield to the chairman.
Mr. Moss. The Chair will wait until the gentleman has concluded in 

the pursuit of his own time.
Mr. LENT. I would like to n?k the Secretary if we were to attempt 

to amend, as I have suggested, the Export Administration Act so as
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to direct the Secretary of Commerce to make these documents avail 
able to us, would the Secretary be in opposition to that or would he 
support that f

Secretary MOBTOX. My concern would be, before I would make the 
decision, as to what effect this would have on our ability to get infor 
mation from the business sector, from the private sector. This is not 
the only area where we get a great deal of confidential information. A 
great deal of confidential information is developed by the Bureau of 
the Census, by our Bureau of Economic Analysis and the analysis of 
those pieces of information results in forecast statistics and all the 
other general information that we publish. So you have the funda 
ment alquestion.

Now, this area is all wrapped up in an issue that is emotional at this 
time. What will it be next year and the year after that is the question 
you would have to ask. I think that Congress itself would be doing a 
lot of harm to itself and to our ability to develop comprehensive infor 
mation, if we did not have any system of protecting proprietary infor 
mation received from those people.

So, I would reluctantly approve it; if at all, and I would probably 
conclude that it was not in the best interest of the country to have such 
an amendment which would set a precedent really for not only dis 
closure of proprietary data relating to exports but also their business 
sensitive information that is considered hy most people as proprietary.

Mr. LE.-T. Thank you. Mr. Secretary.
Mr. Chairman, I just want to say in conclusion that with all due 

deference to the young attorneys at the Library of Congress who have 
written this opinion and with all due respect to distinguished counsel 
for the majority who have also given an opinion which would indicate 
that the Secretary was required to furnish us with the names, I am 
very much persuaded by the ruling of the Attorney General here, 
much as I would like to get this information. Attorney General Levi is 
un eminent legal scholar, former dean of Chicago University Law 
Sclif/ol. 1 don't think there is probably anyone in the legal field in the 
Fnit.Hl States who enjoys a reputation as good as his in the legal field, 
and he indicates that Congress explicitly in 19.">6. and even in 196-2 
after you had your bout with the Secretary of Commerce in 1061, 
pas.-ed up an opportunity to amend section 7(c) even though there 
were, amendments offered by various Meml>ers of Congress that would 
have committed the Congress to get at this confidential information. 
Having failed to enact or pass those sort^ of amendments it would 
seem to me that we are in a very uncomfortable position in trying to 
force a member of this Cabinet to disobey a law which we have enacted 
and re-enacted on several occasions over the years.

Mr. Moss. The gentleman's time has expired.
The Chnir recognizes himself at this point.
Mr. LT XT. Mr. Chairman, T think the regular order because——
Mr. Moss. The regular order permits the Chair to speak whenever 

IIP wants to be recognized and he is now recognizing himself to address 
himself to a suggestion which in ludicrous on its face.

Tf wo wore to start in to deal with over 100 statutes that I am famil- 
i.ir -with thnt would have to be amended to state an affirmative rijrht 
of the Congress to access, we would spend the balance of this session 
rewriting many statutes which clearly do not apply to the Congress.
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The Chair has no intention of cosponsoring any legislation which 
would take the Attorney General's opinion and give it any validity 
whatsoever. The Attorney General has a very poor batting average in 
his opinions on matters of information, in his opinions on the matter 
of Presidential powers to withhold certain things. The courts have 
been rather busy in striking down those opinions and those claims of 
privilege that have gone on I guess continuously for the last 3 years.

Mr. LENT. Mr. Chairman, I think you are confusing those 
situations——

Mr. Moss. The Chair is not confused and the Chair does not recog 
nize the gentleman from New York.

The gentleman will address the Chair when the Chair is finished and 
not until then.

The finding of the Secretary if very clearly this, because this is the 
only finding that he can make, that it is not contrary to the national 
interest to create a confrontation with the Congress ? To put the legis 
lative and executive branches at odds with each other. That is the 
finding of the Secretary. That is the finding you •want us to follow? 
It is not contrary to the national interest to have a continuing deterio 
ration in the relationship between the Congress and the executive 
branch of the Government ?

Well, in my opinion, it is clearly contrary to the national interests 
to have such a confrontation. This is not a moment I enjoy, but never 
theless and notwithstanding the fact that the minority seems intent 
upon always supporting the Executive.

The gentleman who appears here as Secretary of Commpr<>o knows 
full well that when I chaired the Information Committee during his 
time in the Congress, and during the administration of a Democratic 
President, I gave them as much hell for the withholding information 
from Congress as I propose to pive you. sir. And I didn't draw the 
line because of the politics of the man in the White House.

I think that we have to have finally a standup Congress that says we 
are an equal branch. If there is a dominant branch it is this, the peo 
ple's House, and not downtown at the White House. That is some 
thing that seems to be forgotten. I share the advantage of the Secre 
tary of not being a lawyer in this instance, but I point out that the 
Constitution was not written primarily by lawvers.

The Chair recognizes the. gentleman from Indiana, Mr. Sharp.
Mr. OTTIXGER. Would the gentleman yield ? 
Mr. SHARP. I am happy to yield.
Mr. OrnxflER. I think the point that has been made by you. Mr. 

Secretary, and reiterated by the minority, simply is not well taken— 
that we are asking you to violate the statute. First, the statute says 
you shall not '"publish or disclose" and those two words have to l« 
taken together in context, it seems to me. which means released to 
the public. We are only asking you to furnish necessary information 
to the Congress, to this committee, so that we can proceed with our 
business.

Second, the law quite clearly provides that you may disclose this in 
formation if you determine that it accords with the national interest. 
It is very hard for me to understand how you have determined that, 
furthering the Arab boycott is in the national interest. These are two
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legal bases on which you ought to furnish this information. Your find 
ing that withholding the information is not contrary to the national 
interest, that furthering the boycott is not a violation of the national 
interest, it is particularly serious matter, it seems to me.

Now, I would like you to comment directly on these two critical 
points.

Secretary MORTOX. I think the primary issue, Mr. Congressman, is 
the issue over the exercise and the discretion that the Congress has 
given me clearly and distinctly. We have no executive privilege here. 
I have never asked for executive privilege. This is not a criminal 
proceeding.

Mr. OTTINOER. But you have decided that it is not contrary to na 
tional interest as a matter of your discretion to withhold this informa 
tion as a matter of policy of this administration ?

Secretary MORTOX. That is correct.
Mr. OTTIXGER. To further the Arab boycott ?
Secretary MORTOX. No; to disclose the information. I don't think we 

can rationalize the disclosure or nondisclosure of information——
Mr. Moss. Would the gentleman vield I
Secretary- MORTOX [continuing1]. Will further the Arab boycott. 

This is information that is proprietary information, most of which 
does not concern itself with the Arab boycott in that this is only a re 
porting of the requests that have been made to an individual forum for 
information or to participate but there is no implication that these com 
panies have done so, and the question, what would we gain by disclos 
ing this information ? What would there be gained I

Mr. OTTIXGER. Well, what would be quite obviously pained is that 
it would permit this committee to exercise intelligently its oversight 
responsibilities and to make the determination in Congress whether 
or not the policies of the United States as determined by Congress 
are being carried out.

Secretary MORTOX. Well, we have given you all of the information 
that you need to do that. You get all the information as to the number 
of requests, the type of requests—everything but the name of the firm.

Mr. OTTIXGER. That is the essence of the imperial Presidency, be 
cause you are making the determination of what we need.

Secretary MORTOX. No; it was the essence of the law.
Mr. Moss. Will the gentleman yield ?
Mr. OTTIXGKR. I would be happy to yield to the Chair.
Mr. Moss. The material the Secretary has offered deletes the identity 

of the firms and the details of the commercial transactions involved. 
Now, if we want to determine if a firm's securities are traded on Ameri 
can or New York Stock Exchanges or upon the Pacific coast or the 
Midwest or of the Boston, or any of the exchanges of this country we 
cannot find that out from the material offered even though this com 
mittee is specifically charged with jurisdiction over the Securities and 
Exchange Commission and the Securities Exchange Commission Act. 
We cannot find out to what extent the Department of Commerce is 
circulating offerings that contain clear boycott provisions which might 
prejudice the profitability of some companies in which the public is 
called upon to invest in the securities market of this Nation. That is 
just one example of the disability that the Congress would be asked

60-044—75———1
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to operate under Clearly it would be ridiculous for us to accept your 
offer.

Mr. SHARP. Would the Chairman yield ?
Mr. Moss. Yes; I return the floor to the gentleman from Indiana 

who lias the floor.
Mr. WAXMAX. Thank you. Mr. Sharp.
I think something has to really be said unless this be misunderstood 

by the public. We are not asking that this information be made public 
to the public, we we asking that this information be furnished to a 
committee of Congress which has not said at any point that it is going 
to i-elease it to the public; that we want it for our own deliberations.

I want to raise another point that I think also ought to be clarified. 
On the document itself that is filed with the Department of Com 
merce it is stated that information furnished herewith is deemed 
confidential and will not be published or disclosed except as specified 
in section 7(c) of the Export Administration Act of 1969.

Thus, no one filing such a rejxirt can reasonably claim that he relied 
upon an assurance of alisolnte confidential it}- when he filed his report 
and certainly not confidentiality fiom the U.S. Congress.

I would like the Secretary to respond to that.
Secretary Monrox. Well, there are five requests I think for this in 

formation: One from the Committee on International Relations Sub 
committee on International Trade and Commerce in the House; one 
from the Committee on Interstate and F' reign Commerce, the full 
committee; and the Sul>committee on Ov rsight. and Investigations; 
one fmm the Snljc-omniittee on Governmein, Information and Individ 
ual Rights of the Committee on Government Operations; and one in 
the Senate from the Committee on Hanking, Housing and Urban 
Affairs.

So if you made it available for one, certainly I think you would have 
to make it available to all those committees. This would give it a pretty 
widespread——

Mr. Moss. Will the gentleman yield ?
Mr. WAXMAX If I might say. if I understand the Secretary's posi 

tion, is it now your position that you don't want this information to go 
to the U.S. Congress because there are too many committees request 
ing it?

Secretary Mnirrox. Xo; I think there is some point—what does the 
word "disclose" mean? I am forbidden to disclose the information, 
publish or disclose and this is the real question: At what point, as a 
practical matter, can it no longer be kept confidential. It is a tough 
situation if you get all this information and it applies to all kinds of 
companies across the I ward. It is a big. big stack of information and 
we have obtained it on the grounds that we arc going to keep it in con 
fidence as we keep so much other information.

This has been a relationship which has l>een guarded carefully by 
Secretaries of Commerce for 2."> years, and I agree with the chairman. 
This is not a question of partisan politics, it has been the way that this 
information is obtained and we would not get it if we violated that.

I don't think you could for 1 minute, consider the number of people 
who have access under broad distribution in the Congress as not lx>ing 
a disclosure of the information. It is a disclosure of the information, 
quite a broad one.
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Mr. Moss. Mr. Rinaldo of New Jersey.
Mr. KIXALDO. Thank you very much, Mr. Chairman.
Mr. Secretary, I have listened very patiently to the arguments on 

lx)th sides, and 1 have in front of me the letter that you received from 
the Attorney General which I have read carefully. I have the opinion 
of the Library of Congress, and 1 understand full well your position 
particularly when the letter from the Attorney General contains the 
following statement:

I conclude that the committee is not entitled to receive the reports in question 
unless (a) exercising discretion granted in section 7(c) you determine that 
withholding them would be contrary to the national interest.

I also completely agree with the chairman when he said earlier that 
the main issue before this committee, is "compliance with the subpena."

Now, if we go along with that statement, the issue with which we 
are. concerned here this morning is not primary or secondary boycotts. 
I don't think there is anyone in this room or any member of this sub 
committee who would condone the Arab effort or any effort to boycott 
Israeli goods or the goods of firms which do business with Tsrael 
strictly on the basis which has been alleged. I am strongly opposed to 
any Arab boycott. I think, however, that we have to focus on the issue. 
We, are concerned strictly with Congress' right, with the right of this 
sulx:ommittee. to obtain information under the Export Administration 
Act. The only question as far as I am concerned is whether you. Mr. 
Secretary, are on firm legal ground in your interpretation of that 
statute; 'that is. the interpretation as given to you by the Attorney 
General of the United States of America, and whether in refusing this 
sulx'ommittec the documents it has requested you are in compliance 
with the law as it should be interpreted.

I see that you nodded your head so I presume that you agree with 
me. The telling point to my mind is the legislative history of the act. 
That has also Ix-en mentioned, along with the fact that Congress tried 
to amend this act to exempt itself from the confidentiality strictures. 
Why .should an attempt to amend be made I ask rhetorically, if the 
Congress already had the right to know ?

I suggest, Mr. Chairman, that under the provisions of this act Con 
gress did not reserve to itself the right to know and the right to obtain 
the, documents we seek. The history of attempted amendments to this 
act shows this clearly. I can even argue that point of law. But the solu 
tion, in my opinion, does not lie in my arguing one point or someone 
else, arguing another point. I am not going to ^little the document 
that the chairman has obtained from the. Lib: ' Congress. I be 
lieve that certainly the attorneys who prepared .. opinion were just 
as sincere in their beliefs and their interpretation of the law as the 
Attorney General.

I think I for one have to admit that it appears to me that we are 
hung up here. You have a viewpoint. Mr. Secretary, and you are com 
pletely proper in relying on the opinion furnished you by the Attorney 
General. The chairman of this committee is completely proper in my 
opinion in relyin/r on the document that he has which gives a con 
tradictory legal op.nion. He has received this document from a reliable 
source, the Library of Congress. We could go on and on ad infinitum 
with a lot of lawyers and nonlawyers arguing sincerely for what they 
believe should be the proper course of action.
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In my opinion, the proper forum for a decision on a point of law 
where there are so many valid arguments on both sides of the issue 
is not here but in the judicial branch of Government. What I am going 
to suggest is that perhaps we should petition the proper forum, the 
court, for a declaratory judgment, and perhaps in that fashion get a 
decision that will clear this matter up once and for ail by a body that 
is in a position to interpret the law and the conflicting legal 
arguments.

Mr. Secretary, if this issue were presented to the proper forum in 
the judicial branch, and if that forum determined that Congress did 
have access to that information, would you then furnish the material ?

Secretary MORTON. Yes, indeed.
Mr. RINALOO. Thank you, Mr. Chairman.
At this point in time I assume from your testimony that you believe 

turning over the export reports to the subcommittee would be an abuse 
of the discretion that Congress specifies you should utilize under sec 
tion 7(c) of the Export Administration Act?

Secretary MORTON. That is correct.
Mr. RINALDO. And finally for the record you believe that if you 

furnished the information at this point as requested by the committee 
you would be violating the law ?

Secretary MORTON. Yes, I would.
Mr. RINALDO. Thank you very much.
I have no further questions, Mr. Chairman.
Mr. Moss. The Chair recognizes the gentleman from Xew York. Mr. 

Ottinger.
Mr. OTTINGER. Thank you. Mr. Chairman.
I have only one further question and that is I would like to know 

whether the Department of Commerce is continuing to circularize 
business opportunities from Arab countries which contain a boycott 
restriction within them ?

Secretary MOKTOX. We do circularize actual business opportunities 
and I have a letter in response to Mr. Graubard dealing with this issue. 
I think it is too long. Mr. Ottinger, to read but I would like to put it 
in the record at this point.

Mr. Moss. Without objection, the letter referred to will be placed 
in the record at this point.

[The letter referred to follows:]
U.S. DEPARTMENT OF COMMERCE, 

THE ASSISTANT SECRETARY FOR DOMESTIC
AND INTERNATIONAL BUSINESS. 
WASHINGTON, D.C., Atigimt 22, 7flT5. 

Mr. SEYMOUR GRAUBARD,
National Chairman, Anti-Defamation League of B'nai B'rith, Washington. D.C, 

DEAR MR. GRAUBARD : This is in response to your letter of August 11, 197." to 
Secretary Morton in which you advise that it has come to your attention that 
this Department recently disseminated to interested American firms a bid tender 
for the purchase of precast buildings by the Government of Iraq which con 
tained a provision excluding the use of materials of Israeli origin or materials 
manufactured by firms boycottfd by the Government of Iraq.

We were quite disturbed to learn that, contrary to longstanding Departmental 
policy, copies of this tender and other trade opportunity documents were dis 
seminated without attaching thereto a statement of United States policy oppos 
ing such restrictive trade practices and requesting the American firms concerned 
not to comply with them Secretary Morton appreciates your bringing this matter 
to his personal attention. In order to avoid this occurring again, we have in-
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structed appropriate officials in the Domestic and International Business Admin 
istration that henceforth a statement should be stamped on any documents 
containing such restrictive trade clauses which are disseminated by this 
Department. Such statement will direct the reader's attention to the particular 
restrictive clnuse and advise him of U.S. policy in opposition thereto.

Although the issue of discrimination because of race, color, religion, sex or 
national origin does not arise in t*ie case you have cited and, in fact, very 
seldom arises in connection with au Arab boycott request, I want to assure you 
that tenders and other trade opportunity documents which would have the 
effect of discriminating against certain U.S. citizens ca such grounds will not 
lie, and to our knowledge have not been, disseminated by the Department of 
Commerce.

This Administration Is fundamentally opposed to the premises upon whirfi 
the Arab boycott Is based and the Department of Commerce has made every 
effort to acquaint the business community with the declaration of United States 
policy currently contained in Section 3(5) of the Export Administration Act. 
The Department form on which exporters report receiving Arab boycott requests 
includes a statement of that policy, prominently displayed at the top of the form. 
Reprints of this form and of the pertinent provisions of the Export Administra 
tion Regulations were recently mailed to approximately 30,500 U.S. firms which 
are listed in the American International Traders' Index. A copy of this docu 
ment is enclosed for your information. In addition, the Department has issued 
several press releases over the past few months concerning our policy towards 
the Arab boycott and actions taken to enforce our reporting requirements.

We do not believe that any useful purpose would be served if the Department 
of Commerce refused to disseminate bid invitations subject to restrictive clauses, 
thereby denying U.S. firms prompt access to business opportunities In the Arab 
markets which they are lawfully permitted to pursue. Our firms might to some 
extent compensate for loss of this source of information by attempting to obtain 
the opportunities directly from Arab sources or through private trade channels. 
Forcing them to do so, however, would put them at a competitive disadvantage 
with foreign competitors having prompt access to such opportunities through 
their own governments. The approach which we have chosen to u«e in handling 
these trade opportunity documents affords us the means of reminding American 
firms of the U.S. policy of opposition to such restrictive trade practices, before 
.such firms have decided in the exercise of their business judgment, whether or 
not to comply with the particular Arab boycott request.

In c-onclusion, a refusal by the Department to disseminate snch opportunities 
could have an adverse Impact on our balance-of-trade, and Increase unemploy 
ment in the United States without having any Impact on the worldwide applica 
tion by the Arab countries of their boycott against firms engaging in extensive 
commercial relations with the State of Israel. We firmly believe that the only 
menus of ending this boycott rests In the successful settlement of the Middle 
East conflict and the Issues underlying it I am sure that yon share our hope that 

. such a settlement will be achieved in the very near future. 
Sincerely,

CHARLES W. HOSTLER, 
Deputy Attiitant Secretary 

for International Commerce.
Enclosure [not printed].
Secretary MORTOV. In addition, I have a memorandum from Assist 

ant Secretary Travis Keed. It is about six or eight pages, and it goes 
into this very deeply, and I would like to include it in the record.

Mr. Moss. Without objection, that will be the order of the subcom 
mittee.

[The memorandum referred to appears as appendix M. pages 
175-179.]

Mr. OTTIXOER. I would appreciate it if you would furnish a copy 
of those documents to my office as well.

Secretary MORTOS. Be very happy to do so.
Mr. OTTINGER. I take it this is consistent with your finding that 

it is not contrary to the national interest to disclose the information 
with respect to the names of the companies to this committee at this 
time. While the Department of Commerce may disapprove or say it
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disapproves of the Arab boycott, it is perfectly willing to further 
that boycott by circularizing business opportunities that contain the 
boycott restrictions in it and is perfectly willing to withhold from 
this committee information it needs, even though it furthers the 
boycott.

Secretary M.ORTON. Well, the information, of course, goes to any 
exporter before he has made any decision to do business. It would 
be very difficult as to where you cut the line. These trade oppor 
tunities exist in the order of hundreds and arrive from abroad quite 
frequently. It is a real question as to whether you would want to put 
the Department of Commerce in the business of making those 
selections.

Let's assume, and I think it is a si»fe assumption, that the vast 
majority of firms that are requested to participate in some way or 
are requested for information do not actively participate in the l>oy- 
cott, and therefore how do you draw the line?

It would be very hard to determine whether you would be running 
a boycott of your own by depriving firms of trade opportunities and 
that would just compound it.

Mr. OTTIXGER. The policy the administration is pursuing which is 
also the policy which the previous administrations have pursued 
clearly implicates the U.S. Government in the boycott. It seems to me 
if our policy is indeed to oppose such practices that it is completely 
within the purview of the Department of Commerce- to refuse to 
circulate any document that contains bovcott instructions in it.

.Secretary MORTOX. Let me ask Mr. Hull to respond to that.
Mr. fimx.. Congressman, the law right now, although it states the 

policy to oppose these types of boycott-related requests, does not pro 
hibit American firms from answering those questions.

Mr, OTTIXGF.R. But we are talking about a matter of policy.
Mr. HtXL. Eight. If we were to play ostrich, so to sj. nk. and turn 

the other way and refuse to accept these trade opportunities and let 
the firm try to get trade opportunities through sources from abroad, 
we would be in a situation where we would in many instances effec 
tively prevent the firm from tradinc with Arab countries, although 
the film is not prohibited from trading with these countries.

Mr. OrnxGEit. The U.S. Government would not lie participating 
in the boycott this way. though and we would indicate the seriousness 
with which the administration viewed the boycott at the present time. 
The administration's failure to do so is an indication of its lack of 
interest in counteracting the boycott.

Mr. HTTT-L. But we would lose an opportunity, sir. at the time the 
firm first learns of the, bovcott-rplaterl request for 'i.» to pass upon 
them the statement of policy which is in opiwsition to complying 
with such requests. This we can do bv transmitting the opportunity 
with the stamp that the Secretary referred to. The ptnmn is sroinc to 
bt- affixed on the document, and before the individual firm has even 
made a business judgment as to what it will do. it will be made aware.

Mr. Ornxom. I have no doubt that the other policy would be a much 
more, loul and clear signal to U.S. business and to the world and n 
better understood statement of administration policv—that is to 
:-av. if the administration refused to distribute those documents, the-
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word would be quite clearly understood that the administration was 
changing its attitude in a very constructive direction and really taking 
some action against the boycott.

I yield to the gentleman from New York.
Mr. Moss. Mr. Soheuer, if he desires to ask a question at this point.
Mr. SCHEUER. Thank you, my colleague from .'vew York.
Mr. Chairman.
You mentioned just a moment ago that the fact that a company is 

filing does not indicate that it ir, participating in the boycott. My 
problem is how yon are exercising your discretion on this question as 
well as other questions. It seems to me an abuse of your discretion not 
re ask companies that tell you that they are filing, not to ask them 
whether they intend to comply with the boycott. That should be some 
thing that your Department ought to know. I don't understand how 
it is possible that you have not asked those companies.

Secretary MORTOX. We ask them but we have to make it clear, and 
maybe my lawyers here can address themselves to that, but their 
answer to this question is optional.

Mr. SCIIEUER. You could certainly require that they answer as to 
whether they are complying with tlie boycott which you have stated 
repeatedly is against the public policy of the Tnited States.

Let me mention another instance iii which I think you have abused 
your discretion.

Secretary MORTOX. Let me get the first one. There is some legal 
question as to whether we have the authority to do it. but I have 
instructed the Department to look at this to see if we -'an make the 
question about intentions compulsory, in answer to your question.

Mr. SCHECER. It seems to me this is knowledge that you should have 
and that you should try to have. Why have you used your discretion 
to cloak with a shield of secrecy not only the companies that have filed 
their answers and what they intend to do but also the companies that 
have flagrantly refused to file, that are stonewalling you and the 
Congress? They have not provided information which is covered by 
your confidentiality. They have refused to file this information. They 
are stonewalling. Why have, you protected a company like National 
Cash Register that was informed by you in 1965 and 1966 of the 
requirements of filing? There was a form issued again by vour Depart 
ment in 1968 and 1969 of the requirements of filing. They were in 
formed again by your Department earlier this year of the requirements 
of filing, and they are represented by an expensive array of lawyers 
who surely have advised them as to their legal obligation to file and 
they are still stonewalling it. Why have you given them the powder 
puff treatment ?

Secretary MORTOX. I turned that over to the Department of Justice 
and if they prosecute it, fine.

Mr. ScireuER. I didn't know that. The information that we have is 
you gave them a $1,000 administrative fine which would mean nothing.

Secretary MORTOX. Well, the Department of Commerce cannot set a 
fine.

Mr. SrireuER. lias this cnse been turned over to the Justice 
Department?

Secretary MORTOX. We handled that one administratively I am told.
Mr. SCIIEUKR. Have you sent any case of stonewalling by corpora 

tions, of flat outright refusal to file, over to the Department of Justice ?
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Secretary JM.ORTOX. We have referred some cases to Justice on ethnic 
and religious grounds.

Mr. SCHETTER. How about the refusal to file which is a flat violation 
of a criminal statute ? Have you ever turned one of those cases over 
to the Justice Department ?

Secretary MORTOX. We have used administrative proceedings against 
the firms that have failed to report and if we found that any such firms 
repeatedly ignore our reporting requirements we could turn them over 
to the Department of Justice.

Mr. SCHEUTER. Well, you have been failing with the National Cash 
Register Co. for 10 solid years and they have been warned and notified 
year after year after year. They have among the finest array of legal 
talent in this country. Don't you think if you turned that file over to 
the Department of Justice, it might induce them to file, and also would 
have a powerful, let us say, preventive medicine effect on the thousands 
of other firms in this country that have likewise stonewalled and 
refused to file? How ran you justify not ever having turned over a 
sinerle rasp of stonewalling, of refusing to file after repeatedly being 
informed hy your Department? How can you justify never having 
turned a single case over to the Justice Department?

Mr. HTIX. If I may answer that, sir. First, there is a little con 
fusion. We have never had a case of a firm refusing to file. In other 
words, we have never had a case where we contacted a firm and said, 
"It has come to our attention that you should have reported a particu 
lar transaction and we want you to report," and they refused to. So, 
"refusal" is misleading. What we have had——

Mr. ScirEtrER. Now, wait a minute. When you don't file your income 
tax returns for 3 or 4 years, it is no excuse for you to say, "Well, they 
never asked me to file." You are under a lesral obligation to file, and 
if that is not filed thai' is a clear violation of criminal statute.

Mr. HCLL. That is quite correct.
Mr. Moss. The gentleman's time has expired.
The Chair recognizes the srentleman from New Jersey, Mr. Maguire.
Mr. MAoriKF,. Thank you. Mr. Chairman.
Mr. Secretary, I note in your correspondence with Chairman 

Staggers that you——
Mr. Moss. Would the gentleman yield at that point ?
Mr. MAOTTRE. Surely.
Mr Moss. The Chair will make a correction in the number of 

requests (he Secretary listed as being before him for this information. 
He duplicated one and there are only four. The Committee on Inter 
state and Foreign Commerce issued the subpena upon a vote by this 
committee in accordance with the rules of this committee, so you would 
have four rather than five pending: requests. This is the only request 
made under compulsorv process utilizing the subpena duces tecum.

Secretary MORTOX. I may have been in error. I am sorry, Mr. Chair 
man. I thmight that Congressman Staggers had signed the subpena.

Mr. Moss. He did that, the rule of the committee. Look at it and you 
will see that the subcommittee votes, the full committee signs the 
subpena.

Ithar.k the gentleman for yielding.
Mr. MAGCIRE. Thank you, Mr. Chairman.
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Mr. Secretary, in your correspondence with Chairman Staggers 
dated August 22, 1975, you indicate that one of the reasons that you 
are withholding the information from the committee is the possibility 
of economic pressures from domestic consumer groups which might 
result if the identity of the firms were to be disclosed. Is that a legal 
argument, Mr. Secretary ?

Secretary MORTON-. Well, I think it is a very practical consideration.
Mr. MAGUIRE. Is it a legal argument ?
Secretary MORTOIST. I don't know. I am not a lawyer. I don't know. I 

think it is a commonsense argument and it is certainly part of the 
input that you would have to use to make a determination as to 
whether this was in the national interest or not.

Mr. MAGUIKE. Presumably you are taking a position on the law in not 
complying with the subpenas here this morning and I gather you are 
saying in effect that this matter of possible consumer reaction is not 
part of the legal brief.

Secretary MORTON. Well, we interpret the law as saying that we have 
the discretion to make the determination of whether it is in the na 
tional interest to make this disclosure and I think you have to use a 
lot of judgment as to what is in the national interest and what is not 
and you have to determine what the likely effects of such a disclosure 
would be on various sectors of the society and the economy.

Mr. MAGUIBE. This gets to the crux of it. We have had a policy which 
you and the President have enunciated which is hostile to the kind of 
boycotts that are under discussion here. Now, if that is the case, what 
is the difficulty that you see in relation to the national interest of 
having not only Congress but also the public informed as to what is 
actually going on here? It would seem to me that this information 
would be valuable to the public.

I can cite a similar case in some respects with the Federal P.eserve 
Board. Mr. Burns told the Congress and the public that he was not 
prepared to release information on the interest rates charged across 
the Nation on consumer loans. That was on the basis that it had been 
given confidentiality and he might have difficulty getting similar in 
formation in the future if this was disclosed. Well, eventually it was 
disclosed because it was in the public interest that this information 
should be available.

Now, why isn't it in the public interest that information about the 
boycotting of American firms and discrimination against American 
nationals should be, part of the public's knowledge? If you say it would 
be harmful to a given business, how do you weigh that against the 
national interest in terms of having accurate information about what 
the situation is and allowing citizens to take whatever action they feel 
is warranted in light of the facts as they know them ?

Secretary MORTOX. Well, I think you are giving me power above the 
law when you say that I should do that to firms that are doing business 
with the Arabs and are doing so legally. I think what you are trying 
to do here is to give me an inordinate amount of power to the Secre 
tary of Commerce over who does business with whom in the whole 
world of commerce and I think we have got to be awfully careful here. 
This is a tremendous issue.
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Mr. MAGTJIRE. And it is a moral issue, isn't it, Mr. Secretary ?
Secretary MORTOX. We are not dealing with boycotts, we are dealing 

with disclosure of information that the law says is confidential. Now, 
that is one issue over here.

Mr. MAGUIRE. What are we to make of the fact that you circularized 
Arab offers to 30,000 or so firms in this country and you have sent 
exactly five violation cases to the Justice Department? The B'nai 
IJ'riih has done its own study indicating that there are something like 
10,000 individual transactions that are suspect. What are we to be 
lieve here ? We have a moral position which we state for the record and 
then we have only five cases turned over to the Justice Department. 
You are indicating it is not in the national interest to have the public 
aware of what may or may not have been done.

Secretary MORTOX. We are perfectly willing to make the public 
aware. We can tell you the number of cases. We will tell you the gen 
eral types that they fall into. We will give you all of the information 
that we can. If we give you too much detail, the name bleeds through 
and then we h;<\c disclosed it. But we will furnish you all of the base 
line data that yen need to judge the scope and the size and the type of 
reports that we itre receiving. We absolutely don't want to keep that 
from anybody, If you want that, we are going to give it to you, but 
we are not going to disclose the names because we said here that the 
names are going to be held in confidence under section 7(c). That is 
the basis on which \ve got it and I am not going to be the one to change 
the rules in the middle of the game.

Mr. MAOUIRE. Mr. Secretary, let me put in one very brief question. 
If there are firms who are acting contrary to the enunciated policy of 
the- U.S. Government, what is wrong with the public knowing the 
identity of those firms?

Secretary MORTOX. Well. I think that there could be irreparable 
harm not only to the general industry in which those firms are operat 
ing or participating, but to firms themselves. We have no way of know 
ing up to now as to whether a company is participating or not, since 
the question is optional.

Mr. MAGFIRE. It is more important in your judgment to protect the 
identity of firms which may be in violation of our policy because of 
what it might do to their business than to enforce that policy and to 
make it clear to the public exactly what is going on here '{

Secretary Mom-ox. No, and you are not going to trap me on that. 
That is not true. Under the present reporting system we do not know 
from the report whether a company is participating in a boycott or 
not.

Mr. MAGFIRK. I thought the question was included in the form.
Secretary MORTOX. It is, but it is optional and in the majority of the 

cases 1 don't think it is answered.
Mr. MAGFIRE. That is very interesting. In a majority of the cases it 

is not answered. Eighty to ninety percent of the time ?
Secretary MORTOX. Xo, I don't think it is that big. We can furnish 

you that information.
Mr. MAGFIRE. It is somewhere between 50 percent and 100 percent?
Secretary MORTOX. It must be if it is in the majority.
Mr. Moss. The Secretary has indicated he would be prepared to 

supply that for the record.
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Mr. MAGTJIRE. I did not hear the chairman. Excuse me.
Mr. Moss. Are you requesting the information ?
Mr. MAGTJIRE. I would like to request the information.
Mr. Moss. The Secretary has indicated he will supply the material.
Without objection, the record will he held at this point.
[The following information was received for the record:]
In the Second Quarter, 1975, U.S. exporters reported 2,112 transactions in 

which their cooperation in restrictive trade practices was requested or required 
l>y the Arab States. Exporters indicated compliance with the Arab requests in 
764 (36.2 percent) of the cases, undecided in 41 (1.9 percent) cases, and no reply 
in 1,277 (60.5 percent) of the cases.

Secretary MORTOX. To make sure what I am supplying, the per 
centage of cases that do not answer the optional question?

Mr. MAGUIRE. I would like to know which firms have not answered 
the optional question.

Secretary MORTOX. No. I can't do that.
Mr. Moss. That is what it is all about.
Mr. MAGUIKK. I know. Mr. Chairman.
Mr. Moss. The time of the gentleman has expired.
Mr. Secretary, just briefly looking at the Attorney General's opinion 

the legislative history cited is printed in the Congressional Record on 
the 23d of June in the Senate back in 1962. I find no instance where 
proposals to amend this act have been made since the enactment in 
lOdO of the Freedom of Information Act and I also recognize that 
legislative history is not made by the mere withdrawal of an amend 
ment particularly when it is made on representations to the Senate 
such as this:

''As a matter of fact, [this committee] furnished to the House 
committee the names of export license applicants and detail about 
the license application on every case requested by the House com 
mittee."

A little further on: "nor [did] the subcommittee raise any objection 
against our request not to publicize export license information which 
we obtained in confidence and which we freely made available to the 
subcommittee on the same basis for its investigative purposes."

That was dealing with a "request" and we are dealing with some 
thing else. There is a degree of difference between them.

Nevertheless, I have certain duties which I must now perform in 
connection with this committee. Again you have fully studied the 
development rules of the House and are familiar with the contents 
of this subpena duces tecum and you here and now refuse to comply 
and supply the information requested or demanded in that subpona; 
is that correct?

Secretary MORTOX. That is correct.
Mr. Moss. Then, of course it is my duty to advise you that the sub 

committee will take this matter up for consideration. We have several 
courses open to us. One, that of contempt. Contempt may be tried 
cither in the courts or it may be tried in the House. We are not confined 
to the judicial route. It is time consuming in either event.

Therefore, the second is to continue to use the powers of the com 
mittee and inquire from the individual businesses which will be a 
costly and highly duplicative cost of the taxpayers' funds, but one 
made necessary by the determined refusal, the contemptuous—in the 
judgment of the Chair—behavior of the Secretary in this instance.
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And, of course, third we can follow the example which is being set 
by another committee of this House. We have considerable material 
on this subject matter of just continuing to reveal it here until it 
becomes uncomfortable.

I have done all three things during my service in the Congress. 
It is clear that by any text the refusal does constitute an act of con 
tempt for this body. There is no clear law here that the Attorney 
General has construed. The Attorney General is reading in far more 
than the legislative history will support.

The subcommittee will now stand adjourned at the call of the Chair 
for the purpose of considering further the matter of Secretary Mot-ton 
and the subpena duces tecum.

The Chair asks unanimous consent that the record be held at this 
point for the inclusion of certain correspondence which I will direct 
to you, Mr. Secretary, under the auspices of the subpena and ask for 
additional answers. At this time——

Mr. RINALDO. Mr. Chairman, before we adjourn, may I ask one 
question ?

Mr. Moss. Let the Chair finish.
The Chair when we do adjourn does not at that point excuse the 

Secretary from continuing your obligation under the subpena.
The Chair recognizes for a question the gentleman from New Jersey, 

Mr. Rinaldo.
Mr. RINALDO. If I understand the matter correctly, the Secretary 

has already offered to give us all of the material with the names of 
the firms deleted; is that correct ?

Secretary MORTOV. Well, I would hare to delete certain details of 
the individual transactions as well as the obvious disclosures of the 
names, hut basically the number of reports, the types of questions 
asked, all of the information of the general baseline data will be made 
available, if the committee wants it.

Mr. RINALDO. All right.
Chairman, we don't need every name•——
Mr. Moss. Mr. Rinaldo——
Mr. RINALDO. Let me just finish this question. What I was going 

to suggest was if the Secretary furnished all of that and then we 
wanted specific——

Mr. Moss. The Chair would not receive that material from tho 
Secretary. The Chair is damned if he is going to sit in a Congress 
that is spoon fed by the Executive that gives it only what it wants 
it to know and conceals the rest. And I am not about to have the 
Executive rewrite the rules of the House of Representatives or the 
Constitution of the United States.

We are invested solely with the legislative power, and it is our judg 
ment, and not theirs.

Mr. RINALDO. You have answered the question. Mr. Chairman.
Mr. Moss. You have to have pride in your constituency. The Sec 

retary has a constituency of one, the President of the United States 
and no one else.

The subcommittee will now stand adjourned.
[Whereupon, at 12:44 p.m., the subcommittee adjourned, subject to- 

the > Jl of the Chair.]



CONTEMPT PROCEEDINGS AGAINST SECRETARY OF 
COMMERCE, ROGERS C. B. MORTON

TUESDAY, OCTOBER 21, 1975
HOUSE OP REPRESENTATIVES, 

SUBCOMMITTEE ON OVEKSIOHT AND INVESTIGATIONS, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Washington, D.C.
The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 

Rayburn House Office Building, Hon. John E. Moss (chairman) 
presiding.

Mr. Moss. The subcommittee will be in order.
Although the subject of this subcommittee's inquiry was originally 

intended to be the effect of the Arab boycott on American commerce, 
an additional issue has been raised—the refusal by the Secretary of 
Commerce, Rogers C. B. Morion, to comply with a subpena issued by 
this subcommittee.

Today and tomorrow, we will hear testimony on this refusal from 
experts in the field of constitutional law with experience in the arcn 
of executive privilege and congressional access to information.

While I am pleased that we have taken constructive steps toward 
peace in the INuddle East, this matter of the Arab boycott remains 
unfinished business.

In addition, the refusal by the Secretary of Commerce, Rogers 
C. B. Morton, to comply with a subpena issued by this subcommittee 
is of immense importance to the Congress and to our system of 
Government.

The need for this information has in no way been diminished by the 
completion of the first steps toward peace in the Middle East. The 
subcommittee's subpena is for information collected by the Secretary 
of Commerce pursuant to the Export Administration Act. That in 
formation is needed by the subcommittee in order to fully assess the 
impact of the Arab boycott practices on domestic commerce, to de 
termine what laws, if any, have been violated and, accordingly, what 
legislation, if any, is needed.

The Sinai agreement provides no guarantee that the boycott will 
end and that American firms will no longer be requested to support 
that boycott against Israel. The Arab boycott has been in existence 
for about 20 years, but it has recently intensified as a result of in 
creased wealth of petro-dollars in large part gained from American 
consumers.

My colleague, and also a member of the subcommittee, Representa 
tive James H. Scheuer, of New York, has obtained a list of approxi-

(47)
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mately 2,000 American firms that are subject to the boycott. This list 
was approved December 6, 1974, in Beirut, Lebanon, and has been 
published in the Congressional Becord.

I would point out, of course, that this list is not a list of persons 
and firms who have filed reports with the Secretary of Commerce 
pursuant to the Export Administration Act; nor does it reflect firms 
which have complied with the terms of the boycott.

The list includes such firms as CBS, NBC, United Artists, and Otto 
Preminger Films; also such products as Coca Cola, Connecticut Mu 
tual Insurance, Hartz Mountain pet foods and books published by 
Knopf, and Random House.

These American firms are not able to do business in Arab countries, 
not because they have taken sides necessarily with regard to the Arab- 
Israeli conflict, but, in fact, because they refuse to take sides, or, in 
some instances, apparently because they are managed by persons of 
the Jewish faith.

By terms of the boycott, American firms are being asked, in order 
to do business with Arab nations, not to do business with Israel or 
with other firms who do business with Israel or have persons of the 
Jewish faith as members of their boards of directors or with control- 
line stock.

These practices are contrary to the American concepts of free trade 
and freedom from religious discrimination. They are also expressly 
violative of the policy expressed in the Export Administration Act 
and iajr well be contrary to Federal Laws regarding restraint of 
trade and the securities market.

In particular, it is important for the subcommittee to know to what 
e:;tent such practices may impact on publicly held corporations sub 
ject to the securities laws which are within the subcommittee's 
jurisdictions.

Secretary Morton has refused to comply with the subpena on the 
grounds that to do so would violate section 7(c) of the Export Ad 
ministration Act. Section 7 (c) provides:

Xo department, agency, or official exercising any function under this Act 
shall publish or disclose information obtained hereunder which is deemed con 
fidential or with reference to which a request for confidential treatment is mad** 
by the persons furnishing snob, information, unless tl>" head of such department 
or agency determines that the withholding thereof is contrary to the national 
interest.

The Chair would note that the section does not refer to the Congress 
nor the congressional oversight power rooted in article I of the 
Constitution.

Our first witness is Prof. Raoul Berger of the Harvard Law School, 
who is appearincr as a consultant to the subcommittee on this matter.

At this time, I would like to ask Professor Berger to step forward 
and be sworn.

Do you solemnly swear that the testimony you are about to give this 
committee shall be the truth, the whole truth, and nothing but the 
truth so help you God?

Mr. BERGER. I do.
Mr. Moss. Will you identify yourself for the record ?
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TESTIMOHT OF RAOTJL BEBGER, CHARLES WARSEH SENIOR 
FELLOW Of AMERICA! LEGAL HISTORY, HARVARD LAW SCHOOL

Mr. BERGF.R. My name is Raoul Berger.
I am a resident of Massachusetts, residing at 140 Jennie Dugan 

Road in Concord, Mass.
I am presently the Charles Warren Senior, fellow in American legal 

history at Harvard Law School.
Being long past the age of 67,1 am supposed to be out to pasture.
Is there anything further that you would like me to say ?
Mr. Moss. No.
I would like now very much to hear you discuss the legal issues that 

will confront this subcommittee in finally determining the disposition 
of the case involving Secretary Morion.

Mr. BERGER. I may say, first, that, as burning as is the whole boycott 
Israeli problem, the specific problem that is posed to you here by the 
refusal of the Secretary of Commerce to comply with the sub'jiena 
overarches even that issue: it goes to the core of the whole relation 
between the Congress and the President.

The Congress—I have been a long-time adherent to, and battler for 
congressional equality—the Congress, itself, has been derelict.

I am going to be blunt. Had the Congress in a righteous cause ex 
hibited a tenth of the solicitude for its own institutional riprhts that 
Mr. Nixon exhibited with respect to an unworthy cause for the Pres 
idency, you wouldn't have the problems that you have. They are self- 
created.

I would beg you gentlemen, whether you are Democrats or Repub 
licans, to think of the Congress as an institution which you are 
dedicated to preserve.

I speak to you first as a lawyer, second as a citizen, and at no time 
as a partisan." I have tried to call my shots, as I have all my life, right 
down the line.

And I should add one other thing.
My interest in this problem goes back a long, long time. I published 

on it first at Yale in 1954 and I wrote a seminal work during the Ken 
nedy administration and the Johnson administration, criticizing re 
sort to executive privilege. So, for me. it is not a Democratic disease 
or Republican disease; it is an occupational disease.

Now, don't be consternated by what looks like a long memorandum. 
With footnotes, it will be only 12 or 13 pages.

I am going to follow a practice I was adjured to follow by Justice 
Frankfurter. He said never forego the opportunity of oral argu 
ment. I follow him the more because I know if I don't catch your ear 
now, many of you will never read my memorandum [see p. —].

So, I want to lead you through it because in a brief compass I try to 
brush in the solid footing on which Congress stands because you. like 
the rest of us. have been victimized by propaganda and by the constant 
assault on our ears of swollen unjustifiable executive claims, so that 
you can't help wondering, maybe after all there is such an animal as 
"executive privilege."



50

In my judgment, there "ain't." I don't have to read the statute. It 
lias been read to you by the chairman.

What the argument really amounts to is that Congress surrendered 
a crucial power by silence. That is a very difficult argument to main 
tain in any case; and you want to view it'with a jaundiced eye because 
ir, allots a self-curtailment of a power that goes back centuries.

The argument of the Attorney General in brief is. one. there is a 
presumption that the statutory restriction upon disclosure of confi 
dential materials bars congressional access. There is no mention of Con- 
gi-ess but there is a presumption, we are told, against disclosure to it.

Two. the legislative history of the Export Act shows a purpose to 
create such a bar.

Three, administrative construction to that effect hns been embedded 
in the statute by what is known as the reenactment rule.

Those, propositions, in my judgment, are without support. They can:t 
be sustained in law or in fact.

A preliminary word. The customary weight attached to an opinion 
of the Attorney General is considerably diminished when it pertains 
to a dispute between the executive branch and the Congress, for the 
loyalty of the Attorney General then runs to the President He is an 
advocate with a client.

One of the most distinguished Attorneys General. Justice Robert H. 
Jackson, declared, when one of his own prior statements was pressed 
upon him. that a "judge cannot accept self-sen-ing press statements of 
the attorney for one of the interested parties as authority in answering 
a constitutional question, even if the advocate was himself."

He thrust aside on the ben^h. as self-serving advocacy a statement 
that ho, himself, had made. He later did that with respect to a formal 
opinion. In fact, in an utterly charmine statement, he said, "I have a 
hunch that, probably I never read it." Onlv somebody who knows the 
vast bureaucracy of the Department of Justice can appreciate that. 
Jackson signed a great many things.

Advocacy can also color more formal opinions, as is exemplified by 
the elaborate memorandum opinion submitted to a Senate committee 
by Deputy Attorney General William H. Rogers thnt claimed for the 
President uncontrolled discretion to withhold information from f!on- 
irress and the courts. Former Solicitor General Archibald Cox said it 
has l>oen subject to devastating critic-ism. That was an opinion deliv 
ered to the Congress on a historic controversy. It is full of holes, more 
than Swiss cheese.

Without disrespect to the Attorney General, therefore, his opinion 
must stand on his reasoning alone. That is all I am going to claim be 
fore you for my own opinion. Whatever virtue attaches to my opinion 
must be on the strength of the reasoning and the cited authorities. I will 
gladly learn from you if I am mistaken.

I shall yield to questioning happily and shall try to answer as best I 
can, and if you prove to me that I am wrong I shall acknowledge it 
here and now and I hope you will do the same if I prove to you that 
you are wrong.

I-iot us begin with the presumption. The Attorney General looks at a 
statute that is silent as to Congress and says, there is a presumption 
that, it constitutes a bar to the demand for information by Congress. He
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says, "Statutory restrictions upon executive agency disclosure of infor 
mation are presumptively binding even with respect to requests or 
demands of congressional committees."

In a cognate situation, the courts have held that statutes restricting 
access to confidential information do not bar courts for purposes of 
administering justice. For example, the Court of Appeals for the 
District of Columbia held that "The statutes imposing secrecy upon 
the Commissioner of Internal Revenue are not intended to impede 
the wheels of justice." There are a number of State cases to the same 
effect, which have hold that such statutes are intended only to prevent 
voluntary disclosure to the public, not disclosure in response to judi 
cial demand.

The case of Congress, which delegated the function and instructed 
the Department to withhold the information stands even higher; it 
is a strained inference that Congress meant to curtail its own estab 
lished right of oversight by its authorization to withhold information 
from the public. The English rule is that ''statutes do not hind the 
Crown in the absence of express provision or necessary implication." 
In a word, in England, if a statute is to bind the Crown, it must 
mention the Crown: otherwise the presumption is that it is not bind 
ing on the Crown. It is precisely the contrary that the Attorney 
General seeks to wrest from the silence of this statute.

Hut. more important, this presumption has grave constitutional 
implications and, notwithstanding the Attorney General's disclaimer 
that there arc constitutional problems, he is relying on an opinion of 
Attorney General Brownell which rests on n constitutional presump 
tion. Attorney General Herbert Brownell stated as "a fundamental 
practice and precedent of our government: that there is discretion in 
the executive branch to withhold confidential papers," from Congress 
and the courts. It is that pernicious doctrine which was spread l>efore 
the Senate by Deputy Attorney General Rogers. In brier, it amounts 
to this: Because over the years a nuinlwr of Presidents have claimed 
they have a constitutional right to withhold information from Con 
gress, ergo, that is constitutional doctrine, it gives rise to a presump 
tion of a right to withhold.

That this discretion is in fact net "uncontrolled 7' was a lesson 
President Nixon learned in f'nifed States \. .\izon. Although Chief 
Justice Burger found that, there was a privilege for confidential dis 
cussions iK'tween the President and his aides, he held that it had to 
yield to the needs of a court in the administration of justice.

I may remind you that there were those who thought that it would 
utterly destroy the Presidency to compel Mr. Nixon to make the 
disclosure. The court required disclosure. The Presidency has kept 
rolling along just like Old Man River. The only one who was de 
stroyed was an unworthy incumbent.

Bv the same token, by the reasoning of Chief Justice Burger, the 
needs of Congress, a coordinate branch, for information in order to 
l>erform its own functions similarly overrides the claim of privilege.

So, I would say notwithstanding this recognition of an executive 
privilege, it is like marching your soldiers up the hill and marching 
them down again. For Chief Justice Burger tore a breach in that 
privilege because he says we need this information if we are going 
to administer justice.

—75———5
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By parity of reasoning, you can say wo need this information f 
a vastly more important'reason than doing justice in an individu 
case—in order to serve the public interest of 200 million citizens.

In evaluating the presumption, it needs to he borne in mind that 
would apply to many similar statutory provisions. I am told thcre^a 
almost, 100 of them which provide similar confidential treatment. Co 
soquently. you would really erect an iron curtain around all of tin 
statutes if you uphold the Attorney General's view in this case.

Now. the* function of ovei'sight lias a long parliamentary histoi 
This I researched in detail. It was exercised without executive dem 
in that long history. Over a 150-year period there never was an c 
ample of executive recalcitrance; inquiry was accepted. My findin 
wore confirmed by a great English historian. Henry ITallam.

So, you have a long history of uiitrameled legislative inquiry wit 
out executive demur. Executive withholding is a product of our tim 
The English practice was adopted by the Founders and has been t 
pressed in your ovei'sight statute which even Attorney Gcnei 
Brownell recognized as law.

The importance of the oversight function was underscored by Woe 
row Wilson:

Quite as important as legislation is vigilant oversight of administration : n 
even more important than legislation is the instruction and guidance in politi 
affairs which the people might receive from a hotly which kept all national c 
cerns suffused in n lirond daylight of discussion . . . The informing function 
Congress should he preferred even to its legislative function.

I give you a graphic example: Had the Congress been alert 
inquire into, to debate wlmt was involved in, Johnson's stealthy esca 
tion in Vietnam, conceivably you would have aroused public opini 
much earlier and we would have put an end to this ghastly, utte 
useless conflict.

Article II. section :> of the Constitution imposes upon the Presidi 
the duty to take care that the laws be faithfully executed. The mal 
of the "laws," stated Montesquieu, the apostle of the separation 
powers, has u right to examine "how its laws have been executed." 
fact, it wonKl IK- astounding that you could make a law and yet be 
quired to shut your eyes to execution of the law without the right 
inquire, "What are you doing with what I have given you?" Mont 
fjiiieu expressed one of the earliest rubrics of parliamentary inqui 
inquiry into the "execution of the laws." It was exercised by Congr 
from the beginning. There are so many cases one cannot even pause 
enumerate them. •

From the very outset, the Congress said we have a right to exam 
into every branch of goveinmental activity, and it did so. It did so 
Mie midst of the Civil War with the great Covode investigation. II 
is the war being conducted?, they asked. What is happening he 
And its legitimacy was sealed by the Supreme Court in the wake of 
Teapot Dome investigations when it held that Congress had jurisc 
tion to inquire into the administration of the Department of Jusl 
and particularly whether the Attorney General and his assistants w 
performing or neglecting their duties.

Now I ought to stop for a moment. There is a mistaken notion t 
investigation is merely an adjunct of legislation. It is not so. Fi
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the very beginning, there was in independent investigatory function 
known as the Grand Inquest of the Nation. Today we identify that 
with impeachment, the Ccngress sitting as an impeachment tribunal. 
That is not so. The Grand Inquest described the overall investigatory 
function of the House of Commons; and it was adopted by the Foun 
ders. There are a number of references to the House as the Grand 
Inquest of the Nation. It was known to the Founders that the House 
was going to employ this investigatory function.

1 remind you there is a statement in the Constitutional Convention 
by one of the greats, George Mason of Virginia. It is in a footnote on 
page 6. He said "Congressmen are not only legislators but they possess 
inquisitorial powers. They must meet frequently to inspect the conduct 
of the public offices.''

So. your "oversight" function has an independent source. The people 
have always looked to a parliamentary body for oversight of how the 
executive is conducting its public business.

There are so many of these examples I only regret I haven't the time 
now to enumerate them. Even the great diarist, Samuel Pepys. who 
was a high officer in the Navy, said, "God help us. only the Parliament 
can." He was hoping Parliament would meet and look into the conduct 
of the executive departments which he thought were hell-bent for 
leather.

As I say. the Supreme Court held that Congress had jurisdiction to 
inquire in the administration of the Department of Justice and partic 
ularly whether the Attorney General and his assistants were perform 
ing or neglecting their duties. Whether he has faithfully executed the 
law;; obviously cannot be left in the President's own discretion, as 
Watergate alone should teacii. -Nor can it be left to him or to his sub 
ordinates to determine how much and what information Congress 
needs, for inquiry would be hobbled at the threshold as was again illus 
trated by President Nixon.

Let me remind you of something that you, yourself, have been prone 
to forget, of what Madison, the Chief Architect of the Constitution, 
stated in the Federalist: "In a republican government the legislature 
naturally predominates." What he meant was that in a republican gov 
ernment the Congress was the senior partner; you merely have to look 
at the distribution of powers on the face of the Constitution, and com 
pare the tremendous armamentarium of powers granted to Congress 
and the few skimpy powers granted the President, even going so far 
as to give him a picayune power of asking for opinions from his Sec 
retaries, lie had to be given express permission for that.

This gives you an idea of the different roles that were occupied by 
the Congress and the President in the minds of the, Founders.

I must say to you. it is you. the Congress, that have permitted the 
President to upset the apple cart; and it is one of the hopeful things 
that in the wake of Vietnam and Watergate you are seeking to restore 
that constitutional equilibrium.

I regard what you are seeking to do here as part of that process. 
That is more important than any party at anv given time.

Mr. Sc'riKfKH. Do you feel that ideally tliere should be an equi 
librium or should it be the predominance which Madison discussed?

Should we try to get back a quantum of power that would give us 
a more than equal role ?
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Mr. BKRGEK. I would answer by saying get back to what the Consti 
tution gave you.

Mr. SCHEUER You are saying that Madison said that we had more 
than an equal role?

Mr. BEROER. That is right. I think that is what is illustrated by the 
face of the Constitution. Let me give yon a quick example. Consider 
the warmaking power; the President's war powers are described in 
three words, Commander in Chief, which Hamilton said means merely 
being the first general and the first admiral. We know the first general 
just conducts a war after you have declared it. All of the war powers, 
and there are perhaps 10 or 12 of them carefully enumerated, are in 
the Congress. Yet, the Congress supinely stood by and let the Presi 
dent exercise the war powers.

I dcn't think we need to revise the Constitution. I am satisfied to 
restore I'he Constitutional equilibrium, to assert the powers which were 
granted io you.

fthoulu you, by the way, say to me: What is this about the power cf 
investigation: where do you find this in the Constitution? Down th* 
line I svill be happy to respond. I am armed to the teeth on that.

For present purposes suffice it to assume that you are not a senior 
partner. Let us say you are an equal partner. Certainly, that much one 
has to grant. You are a partner in the Government. What partner 
would be permitted to insist that the partnership business cannot be 
conducted unless he is free to conceal business details from his part 
ner? Think of it, Sam says, "Well, Jake, really we can't conduct this 
partnership if I have to tell you everything." That way lies corrup 
tion, inefficiency and waste, the very things the Supreme Court stated 
lie within Congressional inquiry.

To pin-sue common sense further—and bear in mind what Judge 
Goodiich says in the footnote, "If a legal proposition does not stand 
up under common sense you had better rethink the whole thing." What 
partner would claim that his partners authorization not to publish 
certain business information constituted a surrender by his partner of 
access thereto? That is the principle for which the Attorney General 
is giving you an opinion.

The presumption. I submit, runs counter to common sense. Some 
thing that is often overlooked needs to lie emphasized also; there is 
no express constitutional authority for Presidential withholding of 
information even from the public. In sharp contrast, Congress was 
given explicit authority by article I, section 5, to keep parts of its 
journal secret. Let me dwell on that. The only authority in the Con 
stitution to keep anything secret from the public is lodged in Congress. 
Ultimately, when classified information is given to you it is Congress 
that was given the power to say whether it should or should not be 
kept secret, not the President.

One other thing I want to hammer home here.
You are not dealing with the type of case that we had with respect 

to the Xixon tapes; this is not a claim by the President that "Unless I 
can talk confidentially to my aides, I can't carry out my Presidential 
duties.''

In a word, this is not a question of confidentiality that allegedly 
goes to the very roots of carrying out an executive function. This is an 
executive claim of right to protect the American people against Con-
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gress, because the corporations that file information are part of the 
American public. The President garbs himself in holy vestments and 
says, "I am your protector." Who made him the Protector of the 
American peoole against Congress ?

If anybody is going to protect the people, it is Congress against the 
President. You just have to look at the impeachment power to see 
where the power was lodged to protect the people.

What is involved here is really the right of privacy. For the right 
of privacy the courts say, "We are the protectors." They piotect the 
people against Congress, too, and individuals often need protection 
against Congress; but it is the courts that afford that protection. Ex 
cept for the veto power, the President was given no power to correct 
Congress vis-a-vis the people. The power to correct excesses was 
lodged in the Congress, not in the President.

There is nothing comparable to the oversight power on the Presi 
dential side in the long hisfory of the English-speaking peoples. It 
has always been assumed, as Justice Brandeis reminded us, the people 
have always assumed that they "must look to representative assemblies 
for the protection of their liberties." They don't look for the President 
to protect them, or the King against the Parliament. They looked to 
the Parliament to protect them against the King, the Congress to 
protect them against the President. That is what the starting point is.

So, I would wind up there is no presumption in favor of withhold 
ing confidential information from Congress. In fact, the fundamental 
principles of our Constitution give rise to a presumption that runs 
the other way.

I think the overarching question, the Constitutional power, is very 
important.

There have lx>en two opinions on which I will be happy to express 
myself. United States v. .\i,ron, the Burger opinion saying that al 
though there is privilege for confidential conservations with aides, it 
must yield to me i'air administration of justice, and that hole has 
already been extended to civil cases.

Then there is the Ervin select committee case where they did not 
enforce the subpenp. Perhaps you may want me to express my views 
on both of those cases because I have published articles on both of 
them.

Let us turn to the statutory argument.
Because a few statutes have made explicit except ions from con 

fidential treatment for congressional requests, the Attorney General 
argues that when there is no such exception it is presumably not 
intended. The cited exceptions relate to information obtained by the 
Civil Aeronautics Board and by the Department of Agriculture re 
specting commodity markets.

There are at least 100 such statutes which range across the entire 
spectrum of governmental activity. The Attorney General would erect 
a wall around all such information. First, as a practical matter, under 
his interpretation, special sanctity would attach to confidential in 
formation furnished the Securities and Exchange Commission but 
would be denied to the Civil Aeronautics Board when the fact is that 
every branch of business he atta'.nes equal value to "commercial and 
financial" secrets. It does not make any sense.
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This is not the situation for doctrinaire application of the maxim 
expressio unius. exclusio alterius. Congress, itself, has known how to 
limit infonntaion to itself, for example, it has provided that certain 
international agreements shall bo transmitted only to two named com 
mittees. There is another provision like that in the Internal Revenue 
Code. One i..ight equally argue from these two cases that in the ab 
sence of such limitations Congress, itself, may call for information. 
But I wotiid say with respect to the Attorney General's citations it is 
really a very far-fetched inference that when a couple of alert Con 
gressmen in particular committees are looking at a little segment of 
governmental activity, say. ''Wait, we ought to safeguard this." that 
you should impute to the Congress an intention in all the rest of the 
statutes, at least 100 cases, that you surrendered a part of your "over 
sight" power. „

There is actually expressed Congressional policy that the thought 
of such surrender was never in the minds of the Comrress. I will come 
to that. What you have here is an argument that by silence of the 
statute there has been surrender of the oversight power, pro tanto. 
unless .lie Secretary finds it is "in the national interest" for you to 
see it.

That is an extraordinary idea, that the ultimate arbiter of what 
is in the national interest should be vour agent, you have given him a 
function, and now he says in effect. ''I don't think it is in the national 
interest for you to see this." That is the negative pregnant of the argu 
ment. T don't think the Congress can afford to let an agency tell it that. 
You are the arbiter of what the national interest is. not the person to 
whom you have delegated the function.

Then too. Congress cannot abdicate its own constitutional power. 
You have the power of oversight. You can't abdicate it in toto or pro 
tanto. You can delegate it but delegation is not abdication. Delega 
tion is not surrender. A principal always reserves the power when he 
employs an attorney or accountant or anybody else to ask. "How are 
you doing the iob?"

Yon don't blindfold yourself when you give a power of attorney 
to somebody.

T would say a construction which amounts to an abdication of power 
raises a constitutional doubt which under the cases should be avoided. 
The courts will try to read a statute to avoid a constitutional doubt. 
1'nder the Attorney General's view, you raise a constitutional prob 
lem. This alone should counsel against the construction that Congress 
has walled itself off from complete exercise of its oversight function, 
from asking the delegate. "How are you performing the delegated 
task?"

T have tried to restrain myself from pejorative language in writing 
the opinion and I hope to maintain that stoical attitude but the At 
torney General's legislative history argument is. to say the least, re 
markable. I will try to capsulate it briefly. In 1050. the Senate consi 
dered but did not adopt an amendment which would have required 
the agency to comply with any demand of a congressional committee, 
considered it but did not adopt it. But Chairman Fulbright stated:

''The committee, of course, wanted to make it clear that the omission 
of the amendment from the bill, as reported, was not intended as any
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indication whatever of the committee's view on the subject of the 
amendment."

He said: "We simply feel it should be studied by the House Judi 
ciary Committee. We think it is a better place to explore the prob 
lems." Yet. in the face of the committee chairman's statement that ''We 
don't intend to pass judgment in any way on it", the Attorney Gen 
eral would wrest a presumption that (here has been a surrender because 
they didn't adopt the amendment. That is item 1.

Item 2: Kitchin, a sadly-confused imtn--well. to show you that he 
starts off by saying: "The present Ad'.ninistrator of the act %)rob- 
ably interprets the predecessor of section T(c) as precluding him from 
furnishing such information to the Congress." Six or seven lines down 
he, says: "The Secretary of Commerce has stated that nothing in the 
present statute would prohibit the Department from furnishing such 
information." ITe could not make up his mind. When a man is sloppy 
and careless like that, right oif the bat his credibility is impaired. 
ITe goes on to say. "It is within the discretion of the Secretary of Com 
merce to give it or not."

To begin with, the Secretary's acknowledgment that the statute does 
not prohibit disclosure controverts the argument, that section T(c) 
constitutes a statutory bar to disclosure.

Kitchin's remark that the Secretary has "discretion" to withhold 
from Congress only represents one member's construction of a prior 
act which is not conclusive. The Court looks very unsympathetically 
even on subsequent interpretations by Congress itself because the 
theory is. "If you don't like the statute, repeal it or amend it. We are 
not going to look at your later expressions about it." Then. too. 
Kitchin's view of discretion runs counter to the published views of 
many committees before and since which I won't burden you with by 
detailing, but I shall only mention one of them, n response to Presi 
dent Tyler. They repudiated vehemently the notion that there was 
any discretion in the Pi'esident to withhold information. So, what 
Kitchin says is just one man's view.

As I shall show later, when Congress itself, came to render its con 
sidered judgment, it took exactly the opposite position.

We can dismiss Keating's legislative history on the very same basis 
because, first of all. as is shown in the lower third of page 14 he 
had agreed that he was willing to withdraw the amendment to give 
an opportunity for hearings to be hell on a collateral matter. How 
do you wrest an implication that Congress intends to surrender a 
power from that ?

When he says there is a presumption against disclosure, again that 
is one man's view which the Congress, itself later on by implication 
repudiated.

I may say that I am not without sympathy ior ojT-the-cnn* remarks. 
There are very many able lawyers in this Congress; I know some of 
them. I admire them. But they are all busy men. I sometimes marvel 
how they carry the burden they do. You are harassed, have thousands 
of bills to follow and read. It is not to be wondered that you haven't 
had the opportunity to study this. that, or the other problem in depth, 
and that you often deliver yourselves of unwise remarks which later 
on arc seized on by the executive department to haunt you: But they
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should not bind the Congress. It is only when the Congress brings its 
own mature judgment to bear and focuses on a problem that you have 
something that carries weight.

So I would say, to put it mildly, the legislative history at best is in 
conclusive; and given the established power of legislative oversight 
it should require clear evidence of an intention to curtail it. Let me 
cite to you an opinion by Chief Justice Burger in Pierson v. Ray. 
There he was faced by a statute that said if "any person" under color 
of right should deprive another of civil rights, speaking roughly, cer 
tain consequences will follow. He said Congress couldn't have meant 
that because the immunity of judges, the common law immunity of 
judges for what they do under color of their office, is established. He 
said, "I want clear evidence they meant to include judges.'' And by the 
same reasoning I want clear evidence that the Congress meant to 
exclude itself.

As far as the administrative construction argument goes, that is at 
least innovative; the idea that an agency may employ its own construc 
tion of a congressional delegation in order to bar Congress from in 
quiring how the delegation is being executed. It is as if an agent were 
to claim finality for his construction of the power entrusted to him 
by his principal. The agent is telling the principal, ' ; I know what you 
meant when you drew up my power of attorney, and you can't be 
heard to controvert it." That is what the administrative construction 
doctrine means in this case. It is unheard of.

The Supreme Court said in an analogous reenactment, case. "The 
point is immaterial for Congress could not add to. or expand, this 
statute by impliedly approving a regulation." By the same token, the 
administrator can't add to or diminish the statute by his administra 
tive construction. That would be sheer bootstrapping.

As re cards the "reenactment" argument, the claim is that Congress 
sealed the administrative construction into the statute.

There are numerous arguments against, that. I will content myself 
with one. "A plainly erroneous construction does not become correct 
by any subsequent reenaeternent." Also, the reenactment rule, itself, 
is not in good repute. It was criticized by the Supreme Court "as an 
unreliable indicium at Iiest." Former Solicitor General Erwin 
Griswald said it should carry no weight at nil. There is a thundering 
refutation here to which I found no attention paid by the Attorney 
General. That is repeal by implication. I am going to try to boil that 
down. After the enactment of the export statute the Congress adopted 
the. Freedom of Information Act. There it provided, among other 
things, an exemption where statutes prohibit disclosure. Then it went 
on to say, hut "nothing in this section shall be, authority to withhold 
information from Congress." To make matters clear, the House report 
states that this restates the fact that a law controlling public access 
to Government information has absolutely no effect upon congres 
sional access to information.

There at one, fell swoop you have the demise of Kitchin, Resting, 
et al. The Freedom of Information Act is restating that a law that 
controls public access to governmental information has absolutely no 
eifect upon congressional access to information.

That provision was reenacted when the Freedom of Information 
Act was codified. So, minimally you have had a construction by Con-
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gress, a declaration of policy. That policy was that confidential treat 
ment provisions have absolutely no effect upon congressional access 
to information. The Supreme Court said in an analogous situation. 
"Congress, when the in itter has come to its attention, has expressly 
recognized," in terms of our case, that such statutory bars are in 
applicable to Congress, and "the same intent should be implied as to" 
section 7(c). When Congress had the matter before it in the Freedom 
of Information Act, it said prohibitions ji disclosure don't apply to 
Congress. Even if the Export Act had not been included, as it was in 
this particular aspect under the sweep of that Federal Freedom of 
Information Act, that policy would obtain.

We, have something more conclusive. Under the interpretation by 
the Attorney General he reads into the silent statute a prohibition, a 
bar to disclosure. But the Freedom of Information Act says that 
statutory bars to disclosure don't apply to Congress. There is an in 
consistency or repugnancy in the law. The law is that when two acts 
"are repugnant in any of their provisions, the later act, without any 
repealing clause, operates to the extent of the repugnancy as a repeal 
of the first." So, to the extent that the statute must be read as the 
Attorney General says, and I submit to you it can't be read in that 
fashion, it has been repealed.

Let me add a last word. To my way of thinking this is one of the 
most far-fetched appeals to secrecy. It is well known that this is a 
bureaucratic occupational disease. Professor Wade of Oxford has said 
so in England. Political scientist Max Weber referred to the same 
bureaucratic ailment in Germany.

I may say I spent 8 years in the Government and wound up as a 
general counsel, but I have washed that out of my hair since.

When you are in the bureaucracy you become an expert; you think 
that you know more than the other fellow, even more than a Congress 
man. I know that will surprise you, but that is so. The expert begins 
to think like Big Brother. The expert knows what is best. If he tells 
you all he knows, first of all, it may disturb you. Second, you will 
know as much as he does. It is really an occupational disease, as Pro 
fessor Wade of Oxford called it. The sad thing is no sooner does a man 
get in office then the bureaucracy gets hold of him. He begins to feel 
there is a sanctity attached to information.

I will recall one of the dazzling examples of bureaucratic effrontery; 
Melvin Laird's bout with the Senate Foreign Relations Committee 
when they asked for the Pentagon Papers—you remember the Penta 
gon Papers gav a cold insider's view of the fatuous, futile policy in 
Vietnam. Here is Congress who had to keep on appropriating billions, 
and asked, "Let us see what some of the vices were, as you insiders dis 
closed them, so that we can deal with them."

Laird replied, "We don't think it is in tl e national interest for you 
to see that."

You have nobody to blame but yourselves. I would adjure you, 
whether you are a Republican or Democrat, be as loyal to your in 
stitution'as Nixon professed to be to the Presidency in an unholy 
cause. You have a great institution. The American Republic, remem 
ber what Brandeis said, puts its trust in representative assemblies. 
It is not that I think that all the wisdom has been reposed in you. 
By the same token. I don't think that a journey from Capitol Hill
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to Pennsylvania Avenue transforms a former Congressman into a 
miracle man; and I know some of you will be. disappointed to hear 
that.

The tiling I love about Congress is that you don't have any yes men. 
or have, few of them. You have strong minded men who will debate 
an issue. Because it is debated ii frets ventilated. The American peo 
ple find out about it. That is tremendously important. That is what 
Woodrow Wilson was talking about.

1 would urge you to reassert rights that the Constitution vested in 
you. Exercise those rights. Don't operate the Government blindfolded 
in any respect.

I will pivc you a classic example of that. Yon. Mr. ('liiiinnan. as 
I recall, many years ago dealt with the Inspector General and Secre 
tary of the Air Force.

Mr. Moss. That, is correct.
Mr. BKHGF.R. That was in the Defense Department. This was a 

branch which cost them $20 million a year, the Inspector General's 
Office that was supposed to keep tabs on the Air Force. How well 
their job has been done you can see by the Northrop Lodge being 
conducted in Maryland for hunting and so forth for the benefil ot 
generals and admirals. So that even James Schlesinger Rays: "This 
is not exactly a shining example for UK."

Here yon have this Inspector General who issued a long report. T 
think it was your committee too. MivChairman, who asked to sec it. 
The, Secretary said: ''We will give you a summary of it." It was testi 
fied by somebody from the office itself that ''you really won't nrder- 
stand it because there is a bookshelf of backup material, a ."i-foot 
shelf. To really understand it you have to read all that." Yet the 
argument was that: "If we have to tell you about it, we can't do the 
job as well."

Mr. Moss. I might for accuracy in the record point out tiiat that 
was a 130-page report. A fter considerable pressure the Inspector G->n 
end through the Secretary of the Air Force made 100 pages availai.'e 
to the committee. I then expressed the strong conviction that only the 
remaining 30 pages interested me at all.

We ultimately, after many weeks of hearings and pressure; got the 
entire report.

Mr. BKKCKII. One last remark before I open up for your fire. Theo 
dore Sorensen said there is nothing wrong with executive privilege 
that a few contempt proceedings won't cure, and lie is right. You just 
have to show that you mean business, that you refuse to be spoon fed 
with information that they think is all you need to know. That is 
the way you talk to a little 2-year-old without explanation: "We tell 
you only "what we think is good for you." You can't do business 
blindfolded.

You have the right to information: and it is a historical right. The 
history against it is just the post 1789 so-called precedents that 
Solicitor General Cox said were "devastatingly" crit ici/e.d. Even Chief 
.Justice Burger had no stomach for those. He sought 
fidentiality" in the Constitution.

I don't want to get off on that. 1 am your man.



61

[Mr. Bergers memorandum-opinion follows:]
MEMORANDUM-OPINION ON THE ATTORNEY GENKRAL'S OPINION OF SEPTEMBER 4, 

1975, TO THE SECRETARY OF COMMERCE

(I5y Rnoul Berger)
You have asked me to comment upon the Opinion Attorney General Edward 

II. Levi furnished to tlie Secretary of Commerce on September 4. 11)75. tlitit he, 
need not comply with a subpoena of the Subcommittee on Oversight and In 
vestigations of the House Interstate and Foreign Commerce Committee direct 
ing him to produce certain reports filed with the Department pursuant to section 
4(l>) of (he Export Administration Act of KHiO, 1 on the ground that the con- 
fidentiality requirement of section 7(c) of said Act (hereinafter termed Export 
Act) overrides the subpoena. Section 7(c) provides: "Xo department . . . or 
official exercising any functions under this Act sh:ill publish or disclose infor 
mation obtained hereinunder which is deemed confidential . . . unless the head 
of such department . . determines that the withholding thereof is contrary to 
national interest." 2

The argument of the Attorney General is that (1) there is a presumption 
Hint the statutory restriction upon disclosure of "confidential" materials liars 
Congressional access; C2) the legislative history of the Export Act shows a 
purpose to create such a bar; f3) an administrative construction to that effect 
has been embedded in the statute by reeiiactnient. These propositions, in my 
judgment, are insupportable.

The customary weight attached to an Opinion of the Attorney General is 
considerably diminished when it iiertains to a dispute hi tween (lie Executive, 
branch and Congress. For the loyalty of the Attorney (General then runs to 
the President; he is an advocate with a client, fine of the must distinguish! d 
Attorneys General. Justice Hubert II. Jackson, declared when one of his own 
prior statements \v»s pressed upon him, tluit a "judge cannot accept self-serv 
ing press statements of the attorney for one of the interested parties as author 
ity in answering a constitutional question, even if the advocate 'IMS himself." 3

Advocacy can also color a mort formal opinion, as is exemplified by the elab 
orate memorandum-opinion submitted to a Senate Committee by Deputy At- 
tnrnry General William P. Rogers that claimed for the President "uncontrolled 
discretion" to withhold information from Congress and the courts. 4 The mem 
orandum, st'ited former Solicitor General Archibald C"v . lias been subjected to 
••devastating" criticism.5 Without disrespect to the Attorney General, therefore, 
his Opinion must stand on its reasoning alone.

(1) THfc PRESUMPTION

The Attorney General states that "statutory restrictions upon executive agency 
disclosure of information are presumptively binding even with respect to re- 
(juests or demands of congressional committees.'"" In a cognate situation, the 
courts have held that statutes restricting access to confidential information do 
not bar courts for purposes of administering justice. So, the Court of Appeals 
for the District of Columbia held that "The statutes imposing secrecy upon the 
Commissioner [of Internal Revenue] are not intended t- impede the wheels of 
jns'. ice. . . ."' And a number of State courts have held tv it such statutes are 
intended only to prevent voluntary disclosure, not disc., sure in response to

1 r>o r.s.r. Apr,. 24113 no.
2 r>0 T.S.C. Ap'p. :'40fi(r).
3 Yoiingntoirn Xlieet <f Tube Co. v. Knict/er, .",43 T'.S. 579, ".47 (1!)."21 (eonriirrtnc opinion). 

Anil Justice Jackson did n,>t shrink from repudiating one of Ills own formal opinions as 
Attorney GencT.il. snylne that. "It would he charitable to assume tli.it neither tlie nominal 
ndilressee nor the nominal author [Jackson] of the opinion read it." Mcdrath v. KrMctmen, 
340 U.S. 102, 1T7 (19.iOt (concurrlnc opinion I.

'Reprinted at Hearing* on S. 921 Before the Subcommittee on Cotmtttational Itiglitu o/ 
tlte Xrnnte Committee, on the Jtiilieiarti, 8.r>th foiiff.. 2d Sess. To (Ifl.lS).

Tox. KremHrr Privilege, 122 ('. T'a.'l,. Rev. 13S3. 13S4 n. 2 (1974).
"Opinion of the Attorney General to the Secretary of Commerce, Sept. 4, 107.". at 4 

[lirreinnfter riteil n» Opinion].
' Klnir v. Orsfrlrin MncMnr Co., 17 F. 2d (103. flfi5 (D.f. Cir), tiff'A. 27.T T'.S. 220. 227 

(1027) ; ace Bocinrt Airplane Co. v. Coi/gculmll, 2SO F. 2d O.J4, Ofi2 (D.O. Cir. IflfiO).
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judicial demand." The case of Congress, which delegated the function and 
instructed the department to withhold the information, stands even higher; 
it is a strained inference that Congress meant to curtail its own established 
richt of "oversight" by its authorization to withhold information from the 
public. The English rule is that "statutes do not bind the Crown in the absence 
of express provision or necessary implication.""

The "presumption" argument has grave constitutional implications, for among 
the prior Opinions cited by the Attorney General is one by Attorney General 
Herbert Brownell, Jr., wherein it is stated as "a fundamental practice and 
precedent of our Government: that there is a discretion in the executive branch 
to withhold confidential papers." 10 That this "discretion" is not "uncontrolled" 
was the lesson President Nixon learned in United States v. Xixnn." Although 
Chief Justice Burger founfi that there was a privilege for confidential discussions 
between the President and his aides, he held that it had to yield to the needs 
of a Court in the administration of justice.11' By the same token, the needs 
of Congress, a coordinate branch, for information in order to perform its func 
tions similarly override the claim of privilege.

In evaluating the "presumption," it needs to be borne in mind that it would 
apply to many similar statutory provisions 13 and therefore threatens a serious 
curtailment of the Congressional "oversight" function. That function has a long 
parliamentary history, exercised without executive demur; 1* it was adopted 
by the Founders.15 and lias been expressed in a statute,1" which e.-en Attorney 
General Brownell recognized as "law."" The importance of the "oversight" 
function was underscored by Woodrow Wilson: "Quite as important as legis 
lation is vigilant oversight of administration; and even more important than 
legislation is the instruction and guidance in political affairs which the people 
might receive from a body which kept all national concerns suffused in a broad 
daylight of discussion . . . The informing function of Congress should be 
preferred even to its legislative function." 18

Article II, section 3 of the Constitution imposes upon the President the duty 
to "take care that the Laws be faithfully executed"; the maker of the "laws," 
stated Montesquieu, the apostle of the separation of powers, has a right to 
examine "how its laws have been executed." la In this he expressed one of the 
earliest rubrics of parliamentary inquiry, inquiry into the "execution of the 
laws." 20 It was exercised by Congress from the beginning; 21 and its legitimacy 
was sealed by the Supreme Court in the wake of the Teapot Dome investigation 
when it held that Congress had jurisdiction to inquire into "the administration

"tttnle v. Cliurrfi, 35 Wash. 2(1 170. 175. 211 P.2d 701. 703-04 (1940) : Ftfll v. Ranker* 
Life <f (Sue Co., 327 111. App. 321, 330. 64 N.E. 2d 204. 208 (1045) : Jl/t'i land Gas Co. v. 
Ctinttrood Bnnk, Inc., IS 5 Va. 181, 193-94, 1 54 S.K. 402, 496-97 (1930).

« H. W. R. Wade, Administrative Law If. (M ed. 19C7).
'"41 On. Att'y Gen. 2?1, 228 (19.)5).
" 418 P.S. 683 (1974).
"7rf. at 713.
1:1 Kce note 32 infra and accompanying text.
14 U. Berger, Executive Privilege : A Constitutional Myth lfi-31 (1974) {liereir.alter cited 

an Border].
15 For a summary, Roe Berger, Executive Privilege: A Reply to Professor Sofaer, 75 

Colnm. L. "Rev. 603, 609-10 (197")).
10 2 F.S.C. lOfld, nrlKlnally enacted aa section 136 of the Legislative Reorganization Act 

of 1946. The oversight function lias been a matter of constant concern to the Congress, 
expressed in a series of statutes, the mi.st recent malor enactment helng the Reorganization 
Act of 1970. Act of Oct. 26. 1970, Pub. L. No. 91X510, 84 Stat. 1150.

"41 Op. Att'y Gen. 221, 223. 227-28 <195ii).
18 W. Wilson. Congressional Government 297. 303 (1913) ; «fe T'nited ftlaten v. Ktimelil, 

345 U.S. 41, 43 (1953), and Tenneu v. Rrandhove, 341 D.S. 367, 377 n. 0 (1951). quoting 
with approval a portion of the cited passage. In this Wilson merely echoed J. S. Mill and 
Walter Bagehot; for quotations see Berger, supra note 14, at 4 n. 18. Moreover, a "JeglslR- 
tive body cannot legislate wisely or effectively In the absence of information respecting the 
conditions which the legislation Is Intended to affect or change. . . ." J/cOroin v. natifjlierti/, 
273 U.S. 135, 175 (1927). There has been a mistaken tendency to regard the investigatory 
power merely as an adjunct to legislation. J/cOram v. Daugherttl, supra at 175. But as 
George Mason stated in the Constitutional Convention. Congress "are not only Legislators 
hut they possess Inquisitorial powers. They must meet frequently to Inspect the Conduct 
of the puhllc officers." 2 M. Farrand, The Records of the Constitutional Convention of 1787, 
at "06 (1911) Recognition of this fact Is exemplified in WofHns v. United Rtatts, 354 U.S. 
178. 187 (1957), by the statement that the investigatory power "comprehends probes into 
departments of the Federal Government to expose corruption. Inefficiency or waste."

i»C. Montesquieu, The Spirit of the Laws 1S7 (Philadelphia, 1802); nee authorities 
cited in Berger, supra note 14, at 4 n. 14.

21 Berger. supra note 14. at 20.
21 .S'ee authorities cited id. at 38, 44.
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of the Department of Justice . . . and particularly whether the Attorney Gen 
eral and his assistants were performing or neglecting their duties. . . ." a 
Whether he has "faithfully executed" the laws obviously cannot be left in the 
President's own discretion, as Watergate alone should teach. Nor can it be left 
to him or to his subordinates to determine how much and what information 
Congress needs, for inquiry would then be hobbled at the threshold as was 
again illustrated by President Nixon.

Congress itself needs to be reminded of what Madison, chief architect of the 
Constitution, stated in The Federalist: "in a republican government the legis 
lature naturally predominates." 13 That is confirmed by the pronounced dispro 
portion on the face of the Constitution between the great arsenal of powers 
conferred upon Congress and the very few powers given the I'resu-ioiit_includ- 
ii.0 the picayune power to require written opinion from the several Secretaries. 
One need not for present purposes insist that Congress is the senior partner; 
let us assume only that it is an equal partner. What partner would be permitted 
to insist that the partnership business cannot be conducted unless he is free 
to conceal business details from his partner? That way lies "corruption, in 
efficiency and waste," the very things tha Supreme Court stated lie within 
Congressional inquiry." And to pursue common sense further,* what partner 
would claim that his partner's authorization not to publish certain business 
information constituted a surrender by his partner of access thereto'/ The 
presumption, I submit, runs counter to common sense. It needs to be emphasized 
that there is no express constitutional authority for presidential withholding 
of information, even from the public.

In sharp contrast, Congress was given explicit authority by article I, section 5, 
clause 3, to keep parts of its Journals secret. It is therefore reasonable to infer 
that it is Congress which is to determine whether or not information in govern 
ment hands is to be kept secret.

We are not dealing with a claim of secrecy that is allegedly necessary for the 
execution of executive functions, as in the case of confidential Presidential 
communications. As the related provisions for trade and commercial secrets indi 
cate, it is the citizen's "right of privacy" that Is involved." It is hardly main 
tainable that protection of the citizenry against injurious disclosure to Congress 
is a necessary attribute of executive power. The test of an implied power ordi 
narily is whether it is "necessary and proper to carry into effect" an express 
power." The power to withhold information for protection of a citizen is not 
"neces.,ary" to carry out an executive power. Xor can it be "proper" on that 
ground to thwart the established legislative power of inquiry. The President was 
not made the protector of the public against the representative assembly, except 
to the extent that he may exercise the veto power.

On the contrary, the English and American people have had a deep-seated 
conviction, as Justice Braudeis reminded us, that they "must look to representa 
tive assemblies for the protection of their liberties." " It is Congress, rather, that 
is to protect tho people against Presidential excesses, as the power to impeach 
testifies. Protection from unauthorized legislative action was confided to the 
courts, not the President; for ^rstection of his "right to privacy" the individual 
may invoke judicial aid." In sum, I consider that there is no "presumption" in 
favor of withholding "confidential" information from Congress. In fact, funda 
mental principles of our Constitution give rise to a presumption that runs the 
other way.

' McOrain v. DaunMeru, 273 U.S. 13o, 177 (1027) 
. Federalist >'o. 51. at 338 (Mod. Mb. pd. 19.17). 
-* I v .Vnitfd State*, 354 U.S. 178. 1R7 (1957). (

o»oanxen>toKInvasion" of personal privacy which mirfit be caused by the Government's indisrrirmnate 
release of confidential information." Grumman Aircraft Engmeer Corp. v. Renegotiation 
Brf., 425 F.2cl 578, 580 (D.C.Cif. 1970) (footnote omitted).

vVnitPA State* v. Cnrtitt Wrlght Export Corp., 290 U.S. 304. 316 (1936).
 > if«er« v'United States, 272 U.S. 52. 294-95 (1920) (dlawntlne opinion).
s»Tne Court referred to Its "responsibility ... to Insure that the Congress does not
Mustifiably encroach unon an Individual's right to privacy . . . ." Wattins v. Lmtea Mates,unjustifiably en... _.

354 U.S. 178, 198-P9 (1957).
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(2) CON8TWCTIOX OF THE STATUTE

Because a few statutes have made explicit exceptions from confidential treat 
ment for Congressional requests, the Attorney General argues that when "such an 
exception is not provided, it is presumably not Intended.''"1 The cited exceptions 
relate to information obtained by the Civil Aeronautics Board and by the Depart 
ment of Agriculture respecting commodities markets.31

There npiwur to be at least 100 statutory provisions that govern confidential 
treatment, which range across the entire governmental spectrum.32 The Attorney 
(lenernl would erecr a wall nround all such information. L'wler his interpretation 
special sanctity would attach to "confidential information" furnished to the Se 
curities and Kxchange Commission but would l>e denied to the Civil Aeronautics 
Hoard, when the fact is that every branch of business attaches equal value to 
•\-oir.iiiercial and tinaiu ial'' wxrets. This is not the situation for doctrinaire ap 
plication of the maxim CTj>r(»*\r, iiiiiui, fflunin iiltcriim. 33 The legislature 
domain covers so vast a terrai:;. responsibility is scattered among so many Com 
mittees and Subcommittee:;, that we should treat the two cited instances as 
illustrative of cautious legislators in the given instance father than n declaration 
of an across-the-board Congressional i>olicy thai in the absence of such provisions 
Congress has disabled itself from inquiring how the laws are l>eing executed, even 
if only pro tanto.

In truth, Ciingrrxs cnnnot nbdicnlf conxtitutiona! poirrr.*4 even if it were so 
mimlcd. It can delegate constitutional functions in piirt: but delegation is not 
abdication. A construction which suggests an abdication of power raises a con 
stitutional doubt which should if imsible l*> avoided."5 This alone should counsel 
against a construction that Congress has walled itself off from complete exercise 
of its "oversight" function, from asking its delegate "how are you performing 
1 he delegated task"?
(n) Tltc Lrginlatire History

The legislative history upon which the Attorney General relies does not make 
out his case.

lit He relates that: "In l!t.">fi. however, when a bill to extend the 1!MO Act was
before the Senate, the Senate Committee . . . considered, but did not adopt, an

•uendment which would have required the agencies to comply with any demand
t a congressional committee for documents concerning administration of the

1!M!> Act. ... In explaining the failure of the Senate Committee ... to adopt
the amendment, its chairman stated that, because the amendment involved an
important constitutional principle (the question of the power of the executive
branch to withhold information from Congress), the committee decided that
inclusion of snch a provision in the Exjxirt Control Act at that time would be
inappropriate." "

Chairman Fulbright also stated, however "The committee, of course, wanted 
to make it clear that the omission of the amendment from the bill, as reiwrted, 
was lint intended an nny indication icliatcrfr of the committee's view on the sub 
ject of the amendment. ... On the contrary, the committee's omission . . . 
should be considered only as an indication that the committee feels the subject 
should be explored more fully in the appropriate committee.

i> Opinion nt 5.149 r.s.c. ir.04: 7 r.s.c. 12-1.
*> ^ Library of roncr<»»s review of the rnlte<1 stntea fnilp ninde at thp reoue-st of tln> 

Subcommittee on Oversieht itn.l Investigations preliminarily indicates Hint there art- at 
least "00 Federal statutes slinllnr to section ~<r).

tHt It rfltl ' .1.1. ' 7 (Mil \'tll f., • >-¥ T , . .*. . II*. .-_ 1 \ t "•• — ' .

Poneress has known how to limit UN ovr. ncoess to Inform
of r.ifiiie" Lnw n2-4ors. i r.s.c.

''ore 48(1. To the same effect. Mr. Nicholas id. at *n.
» I'nited States v. Kumfly, 343 f.S. 41. 47 (1933) : Koracg v. Confer. 336 U.S. 77.

. 
>Otilnion at C.-7 (footnote omitted) (emuluu-U la original).
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It is my understanding thi»t the Subcommittee on Constitutional Rights of the 

Judiciary Committee is conducting a study on this subject, I believe this is a 
more appropriate group to consider this proposal." 37

Manifestly, the Committee's careful disclaimer of any opinion on the matter 
docs not support a claim that the legislative history supports the "presumption" 
against disclosure to Congress.

lii) Next the Attorney General Invokes an amendment proffered in 1062 by 
Chairman Kitchin, who explained to the House (I quote the Attorney General) : 
"Tin1 present Administrator of the Act probably interprets [the predecessor of 
section ~(c)] as precluding him from furnishing such information to the Con 
gress." lie added that the amendment would clarify the authority of the Admin 
istrator and ••permit."—does not command—full disclosure ... to either House 
of Congress . . . ." Subsequently, after the General Counsel of the Department 
of Commerce and the Secretary of Commerce had stated that nothing in the 
lircm-nt statute would prohibit the Department from furnishing information ob 
tained under it to a congressional committee. Congressman Kitchiu withdrew Uis 
amendment. The congressman noted that the matter of disclosure ... is "within 
the discretion of the Secretary of Commerce." "

The internal inconsistencies in Kitchin's remarks are self-evident. The Secre 
tary's acknowledgment that the statute does not prohibit disclosure controverts 
the argument that section 7(c) constitutes a statutory bar to disclosure. 
Kitchiifs remark that the Secretary has "discretion" to withhold from Congress 
represents one member's construction of a prior Act that is noi, of course, con 
clusive, 1* and runs counter to many judgments before and since by various Com 
mittees that no such discretion resides in the Executive branch." When Con 
gress itself came to render its considered judgment, it took exactly the opposite 
position."

(iii) The last instance cited involves parallel action in the Senate in 1062. 
Senator Keating proposed that "Nothing in this section shall he deemed to pnt- 
hibit the disclosure ... to either House of Congress" (a proposal later adopted 
liy Congress, as will npepar), and stated that it "would reverse the presumption 
in the present law against disclosure . . . ." "Later," in the words of the Attorney 
General, "questions were raised about the eftYvt of the amendment uixm the 
treatment of trade secrets: and, agreeing that such issues required further study, 
Senator Keating withdrew the amendment." 42

Kcating withdrew his amendment because Senator Humphrey, though In 
sympathy with Keiiting's objectives, recounted that a company had expressed 
concern about "the possibility of information being made available to competi- 
tors . . . ." He assured the company that "that was not the purpose of the 
amendment," but sought reassurance from Keating. Keating agreed that such 
was not the purpose of the amendment, and stated that he was "willing to with 
draw the amendment ... to give an opportunity for hearings to be held on the 
subject. We do not want to injure unfairly any concern selling goods 
abroad . . . ." " The Keatinp: reference to the "presumption" against disclosure 
is oiien to "IP same objection as was Kitchin's remark—it is one member's view 
of the meaning of a prior Act. And under all the circumstances, the postpone 
ment of the amendment does not sitel! rejection of Keating's desire to foreclose 
refusal of information to Congress.

In sum, the legislative history at, best is inconclusive; nnd given the estab 
lished jxiwer of legislative "oversight" it should require clear evidence of an

••"102 Cons. HCP. 10-tO.i (IflSfi) (emphasis added).
^ opinion at 7-8 (footnotes omitted) (emphasis added).
""The Court has not been overly sympathetic to such stibseonent interpretations by 

Coneress Itself, llainttatrr v. mffrrf State*, 350 t'.S. 5!IO. r>!>3 (I9r>8). And:
"Logically, s-veral equally tenable Inferences could be drawn from the failure of the 

Congress to ftd»pt an amendment in the llpht of the Interpretation placed upon the 
exlstinc low hy some of Its members. Including the Inference that the exlstliic legislation 
alrciulv Incorporated the offered chance."

rjiiterl rtnten V. Wife. 370 I'.fi. 4or.. 411 (19f>2>.
4(1 See. r.ij., Senator Edmunds' (Chairman of the Senate Judiciary Committee! reply 

to 1'resident Clevelnnd in 1880. AiHcuRfcil in Collins. The Poirer of'ConffreMHiotinl Coni- 
mitter* nf Inrmtiflation to Obtain Informntion trom the Erecutirf Rranrh: The Argument 
fnr Hie Lealnlatlre Rranrh, Sft Geo. I,.J. ."i03. r>0!>-73 (lO.'il). See of«o the House's response 
to President Tylcr's withholding, dtte.umicit In Berger. tupra note 14, at 1S3-S.").

41 Spr text accompanying note 49. infra.
"Opinion at 9 (footnote omitted).
"lOSCong. Itec. 11488 (19621.
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intention to curtail it." Such evidence, in my judgment, is not furnished by the 
legislative history.
(6) The "Administrative Construction" af.A" Reenactment"

The appeal to an "administrative construction" of an Act of Congress that 
reads against Congress itself is, to say the least, innovative. An agency would 
employ its own construction of a Congressional delegation in order to bar Congress 
from inquiring how the delegation is being executed. It is as if an agent were to 
claim finality for his construction of the powers entrusted to him by his princi 
pal. If that power was not conferred, it cannot be created by "administrative 
construction." As the Supreme Court said of the related "reenactment" issue, 
"the point is immaterial, for Congress could not add to or expand this statute 
by iuipliediy approving the regulation." " Still less can an agency enlarge its 
own statutory ix>wers and correspondingly reduce those of Congress by its "ad 
ministrative construction." That would be sheer bootstrap lifting.

As to the claim that by "reenactment" of tlie Export Act, Congress sealed 
the "adminiscrative construction" into the statute, it suffices to say that "A 
plainly erroneous . . . cons'ruction does not become correct by any subsequent 
reenactment of the provision of the statute to which it. pertains."" "Re-enact 
ment," said the Supreme Court, "is an unreliable indicium at best." <T

Finally, a conclusive refutation of the Attorney General's construction of 
section 7(c) as a bar to Congressional access, in my judgment, is furnished by 
the Freedom of Information Act (FOIA). In June 1066. section 3 of the Ad 
ministrative Procedure Act (APA) was replaced by the FOIA. Subsection (f) 
provided, "nor shall this section be authority to withhold information from 
Congress."'"' House Report No. 1497 stated that: "Subsection (f) rrntnlcn the 
fact that a law controlling public access to Government information hns abso 
lutely no effect upon congi-ctsinnnl access 'n information .... Congress has 
additional rights of access to sll Government information which it deems neces 
sary to carry out its functions." "

Section 7 of the Export Control Act of 1049 exempted tin- functions to be 
exercised thereunder from the APA "except as to the requirements of section 
3 thereof." M an exception that was preserved in the revision of 1965." Conse 
quently the disclosure provisions of the Exi>ort Act were governed by the APA 
section 3. In 1967, the FOIA was codified in section 552. title i>, I".S.C.K Subsec 
tion (b) thereof provides that this section (like the predecessor section) "does 
not apply to matters that are ... (3) specifically exempted from disclosure by 
statute." and like earlier subsection (f). it goes on to declare in section 552(o) 
that "This section is not: authority to withhold information from Congress." B

The several arguments of the Attorney General premise that there is an am 
biguity in section 7(c) of the Export Act that must be clarified by report to the 
legislative history and the like. Minimally, these provisions of the FOIA con-

« In Pieman v, Ran, 3«fi t'.S. 547. .Vi4-!iS (1907) (footnote omlttedt. flip Court stated 
that the Immunity of jndees from suits for acts performed In their official capacity was 
deeplv rooted In the common law. and held :

"We do not believe that this settled principle of Inw was abc.ltslied hy I 1083. which 
mokes liable "every person" who umler color of law deprives another person of his civil 
debts. . . . The Immunity of indues ... Is ... well established, and we presume that 
Congress would have specifically so provided had It wished to abolish the doctrine."

« Comm<**ioner v. Acker, 361 U.S. 87. 93 (1959).
"Clifford v. Helrering, 105 F.2d 586, 591 (8th Clr. 1039), rev'd on other grounds, 309 

U.S. 331 (1940).
" Commissioner v. Glenshaw Glas» Co.. 348 U.S. 420, 431 (19r..r>). Former Solicitor 

General Krwln Grlswold. onetime Dean of Harvard Law School, stated that "the mere 
reenactment of a statute followinp administrative construction should he clven no weight 
whatever In determining the proper construction of the statute." Grlswold Summary of 
the Regulation* Problem. 54 Hnrv. L. Rev. 398, 400 H941).

<*Act of July 4, 19B6. Public Law 80-487. 80 Stat. 2r>0 (codified at o V.S.C. ."^(c)).
<"H.n. Rep. No. 14B7. 80th Cone.. 2d Sess. 11-12 (1000) (footnote omitted) (emphasis 

added) : tee S. Rep. No. 813. Sflth Cone.. 1st Sess. 10 (19(15). This declaration refutes 
the Floss put upon section 7(c) of the current Eiport Act by Keatlng and Kltchln.

•"Act of Feb. 2fl. 104B. eh. 11, f 7,63 Stat. 9.
81 Act of June 30. 19«5. Public Law 89-63. 70 Stat 209.
•™ Ac* of June 5. 19B7. Public Law 90-23 81 Stat. 54.
M l°nder section 8 (which was section 7 In the 1949 Act) of the Export Administration 

Act of 1909. the provisions of the FOIA. 5 IJ.S.C. 5r>2, were made applicable to the 
functions of the Eiport Act:

"The functions exercised under this Act are excluded from the operation of sections 
551. 553 to 559. and 701 to 706. of title .1 . ."
Act of Dec. 30. 1900, Public Law 01-184. | 8. 83 Stat. 841 (codified at 50 TJ ? C App 
2407). Thus the Export Act Is not excluded from the FOIA.
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stitute a declaration of congressional policy—that confidential treatment pro 
visions have "absolutely no effect upon congressional access to information"— 
that removes the ambiguity and should be given overriding effect. As the Su 
preme Court said in an analogous situation, "Congress, when the i.iatter has 
come to its attention, has expressly recognized," in terms of our case, that such 
statutory bars are inapplicable to Congress, and "the same intent should be 
implied as to" section 7(c).M

In fact, the case is much stronger: if we give to section 7(c) the construction 
put upon it by the Attorney General, it becomes a "specific exemption from dis 
closure by statute." Now the combined effect of sections 5">2(b) (3) and 552(c) 
of the FOIA is that a specific statutory exemption from disclosure does not apply 
to Congress. On the Attorney General's construction, section 7(c) does apply to 
Congress. The FOIA and section 7(c) are on this reasoning inconsistent. The 
rule is that if two acts "are repugnant in any of their provisions, the latter act, 
without any repealing clause, operates to the extent of the repugnancy as a 
repeal of the first. . . ."* To the extent, therefore, that section 7(c) liars Con 
gressional access to confidential information, it is inconsistent with the later 
FOIA and was superseded pro tanto, repealed by implication.

In my opinioi,, section 7(o) of the Export Act is not applicable to a Congres 
sional demand for confidential information; it does not absolve the Secretary of 
Commerce from compliance with the subpoena of your Subcommittee. 

Respectfully submitted.
RAOUL BERGEK. 

Mr. Moss. Thank you.
I find that I do not have any questions because the opinion you have 

given is so clearly alone: the lines of my own convictions and. as you 
know from our association in the matter of the executive privilege and 
availability of information. I have held them very strongly under 
Presidents of lx>th political parties.

When we contacted you I expected that you would do a very well 
reasoned job of giving your views. You have lived up to those expecta 
tions fully.

I -im pleased now to recognize the gentleman from Texas, the rank 
ing minority member of the committee, for questions. 

Mr. Collins.
Mr. COLMXS. Thank you very much. Mr. Chairman. 
I apinc.viate the fact that Mr. Berger started by referring to Justice 

Frank-further, who I think is probably the most able constitutional 
lawyer of this century. We lack miuh of that constitutional law on 
the bench.

I am not a lawyer myself. I just know about this subject we are 
investigating as I see it f rom about three points. Xow you are a lawyer. 
One of them is the question of national interest, and the other one is 
the question of Ixiycott, which are the basic issues that concern our 
committee on how we pross this individual on whether he should 
divulge the information or not.

Mr. BERGEK. That is an issue of judgment. I didn't address myself 
to that. I mav say I looked at the problem, divorced myself from the 
boycott and the Arabs. I looked at this as a lawyer.

Your problem under the Attorney General's opinion is, first, do we 
have a right to require this information, or have we barred ourselves 
from it ? After you have that problem settled to your o*.~n satisfaction 
you can debate, is it in the national interest for us to require it?

But what is crucial is who is to make that determination ? The fellow 
you hired to do the job or you?

" Harris v. ZioH Saving Bank i Trust Co., 317 U.S. 447. 452 (1043). 
» Unitrd State! \. Tynen, 78 U.S. (11 Wall.) 88, 92 (1S70) ; nee United States v. 

Tuginovich, 256 U.S. 450, 463 (1921).

60-044—75———i)
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Mr, COLUXS. As I understand it, we specified it was up to him to 
determine, our national interest.

Mr. BKRGKR. Vis-a-vis whom? You jumped a hurdle. Mr. Coneress- 
innn. If they had said, ''Xo department shall publish or disclose 
information obtained even to Congress unless he determines"——

Mr. COLUXS. Unless he determines. It is the Secretary who deter 
mines the national interest question.

Mr. BKRGEK. Vis-a-vis the public? You have to jump that hurdle 
first.

Mr. COLUXS. It is up to the Secretary to determine. Now we pet 
into the subject of boycott. Let me ask you something about boycott.

Mr. BKRUKR. I am not prepared to address myself to it. I am not 
an expert on boycotts. I have no views on it. You are better informed 
than I am. I don't care a hoot in hell what you do with the merits of it.

Mr. COLUXS. The subject is boycotts in the national interest.
Mr. Moss. Will the gentleman yield? The Chair requested Profes 

sor Rersrer and two other well recognized constitutional experts to 
address themselves only to the brief, the opinion, of the Attorney 
General of the United States, advising the Secretary of Commerce on 
the rights of the Congress to the information. The collateral questions 
to IK> considered later by the committee as to whether or not we have 
the wisdom, the judgment to handle the information in a responsible 
manner, are not dealt with in any of these opinions. They address 
themselves only to the basic constitutional and statutory questions 
involved in the laws which the Secretary of Commerce is called upon 
to administer and how he is administering them.

Mr. COLUXS. Thank you, Mr. Chairman.
You have repeatedly kept hammering home that Congress lias the 

responsibility to follow up and take on action where it is needed. In 
this question the entire issue is. is boycott an issue which is of that 
paramount importance ?

Ik-cause here we have a Congress, and I think this is something that 
will concern YOU, this Congress that is sitting right now passed a law 
that said that secondary boycotts were legal within the United States. 
This is the policy of this country, that we say not just boycotts but 
secondary boycotts.

We have members of our committee who voted in favor of secondary 
Iwiyeotts. If this is the law of the land how can we as a Congress con 
sider it in our national interest to go out——

Mr. BKUGKR. Mr. Congressman. I am not going to pretend to sit as 
a member of your committee who will decide that question. There is 
a threshold question. The threshold question, if .1 may rivet your eye 
on the ball, is who has the right to decide that ? The Secretary of Com 
merce or your committee ?

I don't care how you decide it. I am not going to address any aspects 
of that decision. That is for you to decide behind closed doors. But 
the right to decide is what the Attorney General is talking about. What 
I am talking about. You i.ave that right. And whether the problem in 
volves war powers or secondary boycotts or labor relations or anything 
else, or taxes, it is all one and the same to me.

Who decides ? Congress decides, not its delegate.
I may say to you I am not a bashful fellow. I am almost 7,">: a battle 

scarred veteran. When I know something I speak very freely about it.
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When I don't. I wish to withhold my opinions. Now it is useless to try 
to jret expressions of opinion from me about boycott. Xo. 1, because, 
if you will forgive me. I don't think that it is germane. It is your job 
to decide, taking into account what you have told me, whether or not 
vou want the information. No. 2, nothing I can say about boycotts 
will be enlightening, and I feel I am not qualified. So, if you will for 
give me. let us leave that.

Mr. COLLIXS. Let me go back to another part of this which is foreign 
relations. This is not the Foreign Relations Committee, but what we 
do could have an impact on foreign relations.

The peace in the Middle East some of us consider our greatest re 
sponsibility in Congress. We are moving out of our own field. Do we 
have the jurisdiction within this Commerce Committee?

You have talked about he powers to move into the field of foreign 
relations.

Mr. BERGER. I haven't seen your charter. I don't know what the 
charter of powers is that has been drawn for the committee.

Mr. Moss. If the gentleman will yield, the Chair is vested with the 
authority to make that ruling. The Chair obviously, in convening the 
hearings to discuss with the Secretary of Commerce and the committee 
by a significant majority vote in the issuance of a subpena duccs tecum 
to the Secretary, made the decision that we had the authority and that 
we required the information.

The refusal on the part of the Secretary did or did not constitute 
an act of contempt for the powers of the Congress. So, clearly while 
there are foreign affairs issues, or collateral issues, the committee in 
its charter under rule 10 has jurisdiction ovei interstate and foreign 
commerce generally.

It also has authority to regulate the securities exchanges of this 
Nation, and the stocks of most publicly held corporations traded upon 
one or more of these exchanges. How are they affected? "What are the 
rights or is there an impairment of rights of shareowners of those 
securities is a matter which is most relevant to the powers of this 
committee.

We have jurisdiction over the Securities Exchange Commission Act. 
The act guards against unfair trade practices. Are we in fact being 
confronted with unfair trade practice? Are there advantages con 
ferred upon one as opposed to the other? These are matters which oiily 
given the facts can we finally determine.

But our power to inquire is very clear, and very unequivocal in the 
rulings of the House of Representatives.

Mr. BKRGER. Let me add one thing that strikes me, Mr. Congress 
man. Possibly you are more acute than the Attorney General, but it 
certainly strikes me as extraordinarily significant that he did not 
challenge the jurisdiction of this comniitte. That is the earliest chal 
lenge that a lawyer makes, "you have no jurisdiction to inquire." That 
would have been deadly. That is all he had to establish. That suggests 
to me that you may be following a cold trail.

Mr. COLONS. That is a good answer on that one.
Let me take one final one. On the issue of how far a responsible 

party, one of the people that AVC have set up an agency, have their 
responsibility- to us. This is not an operational question that we are
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asking the Secretary as to what he did, how he ran his department or 
anything else. We are asking him to bring us information which was 
given to him by other parties. We are asking him to turn loose ma 
terial -which was given to him in confidence.

Now this is a constitutional question. How do you determine that?
Mr. BERGER. I thought I answered that. I don't think it is a con 

stitutional question at all.
First, I want to make it plain that it is operational. You don't know 

how he is performing his duty unless you know what is being fed in 
the machine. What information is he acting upon? Second, what you 
are talking about is what is known as the right of privacy. If I have 
financial secrets, trade secrets, commercial secrets, and I turn them in. 
the Congress has recognized that those should not be disclosed pell mell 
to the publ'c.

As I explained, the President is undertaking to protect the right 
of privacy against the Congress. The President has no constitutional 
riirht to protect the right of privacy against the Congress. That is 
quite different from the Nixon tapos case. In the tapes case the Presi 
dent said, 'Tf I cannot talk to my confidential aides, to Kissinger. et al., 
confidentially. I cannot conduct, the executive department." But no 
President can claim that "Unless I can protect the American public 
nsrainst exposure by this vicious Congress I cannot conduct my office." 
That is absurd. That is what he is claiming.

Mr. COIXTXS. He went one step further in this situation. The Secre 
tary was not a party to the conversation in any way. This is data given 
to \\\m in whicn he was in no way involved. We are asking him to 
furnish this to Congress.

Mr. BERGER. That is right, as the Congress has a right to do. You 
could, for example, go to the individual companies with a subpena and 
demand it. and they could not withhold it from you.

Mr. Co),i,ixs. But we did not.
Mr. BEROKR. You don't have to. It has been collected. Whv should 

you have to send out a thousand subpenas? They have been delivered 
under your statute. All you told him is not broadcast it to the public. 
But you did not tell him. ^ am your partner, you should not tell me 
about it." In order to wrest that kind of inference it should be clear 
beyond peradventure that you said. "Don't ever, show me."

Mr. Congressman. I In >e you will stay in Coiurress. juul you mav 
even live to see a Democratic administration. If you do I hope vou will 
still be zealous to protect the prerogatives of Congress. I think that 
is more important than party ties,

I think the Attorney General was astute in staying within the statu- 
torv realm, because in essence what he is saying is that the President 
is the protector of the public against Congress. In this situation you 
always want to remember who created th? departments. Who can wipe 
them out the day after tomorrow? The Congress can. Thev are there 
becnuse you created them, you keep them alive; you can wcsh f1 iem out.

Now. a department has the temerity, after vou give :t a certain 
function and ask them about it, to say,' "We can't even tell you about 
it." It is preposterous.

Mr. Moss. The gentleman's time has expired. Mr. Scheuer.
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Mi\ SCHETJEE. Mr. Chairman, I had a number of questions prepared 
be. lore we received the witness' brief. However, between the brief and 
the oral testimony, I must say that every question that I had was 
answered. So, I would simply have to thank the gentleman for his 
brilliant testimony and make one or two observations.

The first observation is that you said it was our prerogative to make 
the decision about the boycott and how we get involved in it, and then 
we can move into the question of discussion behind closed doors. Let 
me assure you that just as we are demanding a certain openness from 
the executive branch in dealing with us, we can point to a certain 
openness in this subcommittee to the public that has previously been 
not so prevalent

I don't think we have had more than one or two closed-door ses 
sions this entire year. The only executive session that I know of was 
to make the decision as to whether to bring the Secretary down here 
under a subpena.

We conduct our business openly. We conduct our markup sessions on 
legislation openly. Those doors are virtually always open to the public.

We believe that the same visibility that you see as desirable in our 
perusal and scrutiny of the executive branch affairs is also desirable in 
our relations with the public. We feel they have a right to know what 
we are doing. I am sure you would approve of the vastly increased 
level of openness with which we are conducting our business.

The second observation I would like to make concerns our need to 
know. The chairman of our committee cogently and brilliantly out 
lined many of these needs to know, particularly as they relate to the 
kind of legislation we need, and to the jurisdictional basis of pur right.

In outlining the jurisdiction of the Interstate and Foreign Com 
merce Committee, thus elucidating our right to know, we must add 
that we also ought to know how the various different kinds of firms 
have reacted to threats from the Arabs.

There are three types of firms to consider. There are those that stood 
up and said. "No. If you want pur product or service, you can buy it, 
but don't tell us who to do business with." Many of those firms were 
blacklisted. There are now 2,000 of them on the blacklist.

Then there are other firms who said the same thing and yet were 
not placed on the boycott list. Examples of these firms are the Ford 
Machinery Co.. Ford Motor Co., Hilton Hotels, TAVA, and General 
Electric. The latter is not only doing business all over the Arab world 
but is also supplying Israel with the jet engine for their Kafir jet 
fijrhter. perhaps the most strategic single thing that Israel gets from 
abroad.

Finally, the third category would be firms that were approached bv 
the Arabs and knuckled under to their threats. This would include 
Chase Manhattan, Exxon, Texas Instruments, and many others. We 
don't know how many others, but we would like to know. We would 
like to ask this last group what, in the Arab threats, made them capiru- 
Inte? We would like to ask them how much business they think thev 
could have done with Israel if they had traded with Israel?

We would like to ask the blacklisted group, that is. therefore, doing 
business only with Israel, how much business thev think thev could
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have done with the A?ab world, in completion with other corpora 
tions in this country and in competition with other business entities 
around tiie world?

Sw'.i information would form the basis for measuring the degree 
to which they have been hurt by a corporation in this country which 
1ms said. "Yes: we will knuckle under." thus taking business from a 
corporation which has said, "We won't knuckle under." The informa- 
tion the subcommittee seeks woiikl also help us to quantify the amount 
of business our country has lost *-o firms overseas.

I suspect that, if an American policy were established, forbidding 
U.S. corporations t., participate in requests to boycott friendly nations. 
(lie Arabs would foriro the boycott rather than our goods and servces. 
T believe M;e proof of this lies in the ability of some firms to stand up 
to the boycott and yet, to continue to do business with the Arabs.

As they have stated publicly on many occasions, the Ar:d>s will not 
allow the boycott to hurt them economically. Where there are, products 
and services they need, they will put tjie boycott on the hack burner.

T know you don't want to involve yourself with the pros and cons 
of the boycott, and T respect your feelings. But I feel the record should 
indicate some of the reasons why we want to know the identity of the 
firms who have opted to do business with only Israel, or with only the 
Arab countries, and those firms which, for reasons that Interest us very 
much, have succeeded in doing business with all of the parties con 
cerned in this Middle Eastern struggle.

Mr. Chairman, T don't have any questions. I wish T had questions, 
searching, provocative, intellectually challenging questions for the wit 
ness. But his testimony lias been so conclusive and so penetratin.f that 
my questions would be redundant, and I thank him again for his niar- 
velously interesting testimony.

Mr. Bi:i:r;i:i!. Permit me to make one comment, Mr. Chairman, yen- 
nine!: in line with my reply to Congressman Collins.

First, of course, T heartily endorse what is a model proceeding—to 
do business out in the open. T think that is great. That is how you 
build trust in the Congress. You saw an example, of that with the 
TTouse, Judiciary impeachment proceedings. The American people 
first rallied behind the Congress when they saw you as a branch of 
decent human beings, trying k> do the job. That is all y>u need. The 
minute you shut your doors yo i breed the same distinct as did the 
White House.

For me the important thing is not what you are going to consider 
when you sit down to consider it. You and Mr. Collins. and f lie rest of 
you will have all sorts of ideas. The important thing, really, Mr. Col 
lins, is that policymakiiig should be in the hands of the Congress.

I wish to emphasi/e. even in the realm of foreign relations, you 
should have a share in policymakhiir. I was asked to testify on the 
Israeli agreement. I may say. parenthetically, and I want 'o under 
score this, when I speak as a lawyer I try to do the most honest, clear 
job I can do. I am not swayed. My opinions, sir. cannot be bought. My 
si rvices. yes, but not my opinions.

The tiling that I um anxious always to preserve is participation in 
pclic- naking. Thi is what we are talking about. The ingredients of
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policymaking are for you; I want you to make the policy or at least 
to share with the President in policymaking.

Even in foreign relations—I took pains to investigate that—I am 
satisfied that it was intended from the very beginning that the Senate 
should be a participant in making policy. I think the policy that is 
flashed on the Congress at the last minute, sign on the dotted line, is 
bad. I am consistent. You make the policy. What it should be I leave 
for you. I won't express any opinion.

Mr. Scirr.rKR. May I just ask onr question. You told vs when you 
started off that you were going to ue stoic and you were. You were 
totally diffident, but if you were requested to shed that mantle of diffi 
dence and stoicism to give, us a last message, what would you say ?

Mr. BKIMJKR. I am not Billy Graham. I am just a lawyer. As a last 
message I would come back to what I have, already said. Taking Con 
gress as an institution I am with Brandeis; I put my faith in it.

There are many fine men in it that try hard. I have seen it time and 
time again. Most of all I put my faith in the fact that you debate the 
issues, that you don't have these dreadful conversations behind closed 
doors by sycoj '-ir.tic men. I think the truth emerges when you get 
debate. The An., ican people are then more capable of judgment.

Now it may very veil emerge. Mr. Scheuer, that if the whole Israeli 
issue were to be debated the public might be very indifferent to it. They 
might even with respect to participation in helping Israel vote against 
it. Those of us who feel sympathetic to Israel will just have to say that 
is the democratic process, that is the country we live in.

Holmes git.id a marvelous thing which is well worth remembering for 
you in Congress too. "I think the American people have a right to go to 
hell ill their own way." It is well to remember that.

You will blunder, but you are the one who has to make the decision 
in the first place. I don't want to have anybody telling you that this is 
too much for you to know. I want you to know. I feel if you know you 
will thrash these thir,;:s out. You will speak your mind. Mr. Scheuer 
will speak his mind. Something will emerge, a consensus, maybe a 
compromise.

I am an old man: and I have an abiding faith in democracy. I am 
disappointed from time to time by how democracy functions. I did not 
need Watergate to teach me about Xixon. but I accepted his reelection 
because the people have the right to go to bell their own way. The best 
we can hope for is that they should exercise their judgment.

Mr. Moss. Thank you.
The gentleman's time has expired.
The Chair recognizes the gentleman from Xew York. Mr. Lent.
Mr. LENT. T would like to add my words of welcome to our distin 

guished guest today. As one whose most treasured possession is a letter 
of rejection from the Harvard Law School I find myself in somewhat 
of an uncomfortable position trying to match wits with the distin 
guished professor.

But as the distinguished professor said earlier, the threshold ques 
tion that we meet on today, at least as I understand it, is whether the 
Secretary of Commerce in refusing to honor this committee's subpena. 
did or did not commit an act of contempt of Congress, and whether sub-
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sidiary to that he was correct in abiding by the opinion of the dis 
tinguished Attorney General, who perhaps is almost as distinguished 
in his legal credentials as is our witness heie today.

I know that I am going to have a great deal of difficult^ in resolving 
this conflict between two giants of the legal community as regards this 
issue that is before us.

Professor, I note from your opinion—and from your comments here 
in discussing Watergate and Xixon and the tapes case, and the Ervin 
committee case, and executive privilege, that you seem to sper J a 
great deal of attention and time discussing the issue of executive 
privilege. You do not understand that this issue that we arc concerned 
with is an issue of assertion of executive privilege, do you ?

Mr. BERGEK. It is rooted in the doctrine that there was a presump 
tion that information may be withheld. That is BrownelPs pre&ump- 
tion. Do you want me to read the language to you ?

Mr. LENT. I don't want you to read Brownell's language about the 
presumption and so forth. My point is that when the Secretary of 
Commerce testified before this committee he made it abundantly clear 
that he was not asserting the doctrine of executive privilege. In my 
opinion it seems to me that in even discussing that issue and Water 
gate and Xixon and the tapes case and all this other business that I 
have heard today that we are in fact dragging a red herring across 
what the true issue is.

Mr. BERGER. I will leave the herring dragging to you, Mr. Congress 
man. T am not given to dragging herrings. 

Mr. LENT. Good.
Mr. BKRGER. Do you want me to address myself to your question? 

You have made a statement. I would like to comment on it.
Don't he taken in hv jargon. Executive privilege is just a label. 

Let us get to the guts. The guts is on the very i'ret page of the Attorney 
General's opinion. He starts out by saying thai the foregoing opinions 
are under the general assumption that statutoiy restrictions are pre- 
snmptivclv binding even on Congress.

In the face of a statute that is silent on the issue he says there is a 
presumption that is binding. I just read the opinions he cited. Thore 
in Brownell I found that he was making appeal, without mentioning 
the words executive privilege, to the doctrine that there is a presump 
tion that you don't have to turn over information *•> the Congress. 
AVhr.t is that but the executive privilege doct rine ? Now you are talking 
to a man who knows the doctrine.

Mr. LENT. Let me just try to ask you the questions and you respond; 
because I have a very limited time.

Republicans have a verv short time when they get a chance to talk. 
T did want to point out that in his letter to the chairman of the com 
mittee of August 22, 1975 the Secretary of Commerce, was explicit in 
stating that he was relying on the statute, section 7(c), of the Export 
Administration Act. and he said, "I should reiterate that I do not base 
my position on any claim of executive privilege but rather on the exer 
cise of a statutory discretio, o,if erred upon me by the Congress."

T just think that much of the discussion which has taken place here 
today about executive privilege and Wa^ercate, the tapes rase, the 
Xixon case, and so forth, is quite a bit apart from the essential issue
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that we have here before us, and that is whether or not Congress in 
passing section 7(c) precluded itself from access to this material that 
the Secretary of Commerce collects.

Mr. BERGER. Apparently I haven't made clear to you what I regard 
as the basic question. You are taken in by this jargon, these disclaim 
ers. But whether or not the statute bars Congress, he starts off from a 
presumption and that presumption is grounded on the doctrine that 
the Executive does not have to turn over information to the Congress 
as the constitutional doctrine. That is the language of Brownell. 
Bother Mr. Morton's disclaimers, "I am not talking about executive 
privilege." When the Attorney General comes to write his opinion 
and writes about a preeumption he also is very chaste, he does not refer 
to the words executive privilege. He says this presumptively bars Con 
gress. What does he invoke? Brownell, who bases it on a long practice, 
Presidential claims that Presidents don't have to turn over informa 
tion. I submit to you that that is the doctrine of executive privilege 
pure and simple.

If the presumption exists, of course, you start off with a loaded 
statute. So you have to start out by showing, as I did start off, that 
there is no such constitutional presumption.

Mr. LENT. I would respectfully submit that this whole discussion 
about executive privilege is nothing more than a red herring. I regret 
that it even hnr1 to come up today. I don't think it is part and parcel 
of our discussion. We are talking about the statute.

Mr. BERGER. You started off by calling me a giant and wind up by 
having me dragging a red herring. There is something of an incon 
gruity between the two. I am not a giant, I am not given to dragging 
red herrings.

I say you are entitled to your view. That is your view. I don't share 
it. We can go on from there.

Mr. LKXT. The Attorney General is entitled to his view which is 
embodied in his opinion.

Mr. BERGER. Sure, another giant.
Mr. LENT. Speaking of giant, we have a true giant in Rogers Morton, 

who is almost 6 frot 5.
Mr. BERGER. That is the first giant you have mentioned.
Mr. LENT. He feels the same way the Attorney General does.
Now in discussing the statute you state on page 8 of your statement 

that Congress determines whether or not information in Government 
is to be kept secret. So you then acknowledge thnt Congress does 
have that power.

My question is, is that not exactly what the Congress did in enacting 
section 7 (c) ?

Mr. BERGER. It has the power to determine that information mar be, 
kept secret from the public. Does that add up to saying it determined 
that it should be kept a secret from itself? They are two different 
things.

Mr. LENT. That is not what the statute says. I say this. I wish that 
the Secretary of Commerce would have given this committee the in 
formation, br, 
to us would b< 
the express provisions of section 7(c).

>n, br,' I do respect the fact that he feels that to give it over 
to us would be the commission of a crime. That he would be violating
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Mr. BERGKR. "Express?" Let us stop on the word "express". There is 
no express prohibition on delivering information to the Congress. 
How do yon dispose, Mr. Congressman, of the cases which, reading 
such statutes, hold "this just means the public, it does not mean the 
courts?'' How do you get rid of those cases?

Let me hasten to salve your wounded dignity. I am not a graduate 
of Harvard either. I am a common garden variety of lawyer.

How do you dispose of cases, a string of cases that construe statutes 
that say don't disclose to the public?

Mr. LENT. I don't think there is a string of cases——
Mr. BERGKR. I have four or five cases, and T would like you to string 

forth even one to the contrary. I haven't found them. They may be 
there, but I haven't found them.

Mr. LENT. Certainly I would like to hear the name or citation of any 
case where section 7(c) lias been interpreted. What we have really is 
the legislative history, and you have examined that.

Mr. BERGF.R. Let us stay with the cases for a moment. Let ns not 
start moving over to legislative, history. Yon may not have had a cas^ 
that decided on 7(c^ ; but as lawyers we know courts do not engage in 
ribbon matching like that. Tf you have similar disclosure statutes 
which said "don't disclose information which has been filed with yon" 
and the courts have said, at least four or five that T have run across, 
three of them in this circuit, have said that doesn't apply to courts. 
yon are not going blithely as a lawyer to brush aside five cases. You 
can't bent evidence with no evidence. You have to beat it with 
something.

Mr. LENT. How about not applying to the Congress? Do you have a 
case which says that Congress can get material from an administrative 
officer where there is a statute that says in words that art- very explicit 
thnt that information could not lie marie public?

Mr. BERGER. Let us argue by analogy.
Mr. LEXT, Just one, case.
Mr. Moss. Will the <rentleman yield?
Mr. LEXT. T would like to have an answer to my question.
Mr. 1-iKRor.R. T will lx> happy to answer that question.
Mr. Moss. Yes. of course.
Mr. BERGER. Mr. Congressman, if the law were within your narrow 

strictures it would be hogtied. You are asking me for a ribbon-match 
ing case. You are asking me for a legislative case. T have court cases. 
Tf a prohibition of disclosure doesn't apply to courts why should it 
apply to the legislature that created the statute and delegated the 
function? It is a coordinate branch with the courts. You could just as 
well argue from the \ixon case. All that Chief Justice Burger held 
was that the confidentiality of the President has to yield to the admin 
istration by the courts.

Mr. LEXT. By the courts.
Mr. BERGER. That is what you would say.
Mr. LEXT. But nof to the Congress.
Mr. BERGER. Scholars say, however, that by parity of reasoning it 

applies equally to the Congress. It started out just in the criminal case. 
So yon can equally say show me one civil case. The next case that, came 
alone was a civil case because the law shows by analogy.
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Government, can apply the principle that a prohibition of disclosure 
is meant to apply to the public, not the branches of Government— 
the courts and by the same principle the Congress.

Xow you have given me your thought. I have given you my thought. 
You are welcome to your view of it.

Mr. LEXT. On another subject, Professor. You indicated earlier if 
you don't like the statute, repeal it or amend it, and that Is Congress' 
prerogative. I have introduced a piece of legislation to amend section 
7(c) of the Export Administration Act which says very simply that 
nothing in that section shall lie deemed to prohibit the disclosure of 
any information obtained under that section to the Congress of the 
United States. What would your feelings be with respect to the passage 
of that sort of legislation?

Mr. BEKGER. My feeling is that you are doing something that is 
superfluous: because of what Congress laid clown the sovereign prin 
ciples in H.R. 1497 on page 16. Under your procedure we would have to 
go through hundreds of statutes and amend every one of them. 
You don't need it because the Freedom of Information Act has made 
explicit that a law controlling public access to Government informa 
tion has absolutely no effect on congressional access to information. 
How do you get around that I

Mr. LEXT. My answer to thai would lie I am interested in the infor 
mation. I am not interested in the confrontation witli the Secretary 
of Commerce. If we are really interested in the information ve v. on Id 
change the statute.

Mr. BEKGER. You don't have tc.
Mr. Moss. "Will the gentleman from Xew York yield.
Mr. LEXT. I will be happy to yield.
Mr. Moss. Let me say that I have no intention of taking the long 

route when there is a much shorter one which at the same time pre 
serves the rights of this body. While it may be an interesting exercise 
to see whether or not the Banking and Currency Committee will want 
to consider the gentleman's amendment during this Congress, I do not 
intend to be estopped from carrying out the duties which I feel are im 
posed upon me as the chairman under the rules of the House until 
another committee has acted.

Mr. BERGER. May I add another thing. I think your suggestion, Mr. 
Congressman, is perilous. You are undercutting an existing statute and 
what House Beport 1497 says. You are engaging in something which 
shows you have no confidence in what it said, that the statutory dis 
closure provisions have "absolutely no effect upon congressional access 
to information." Congressman Lent says. "I want to be deadly sure.'' 
I think you need no more.

This freedom of information was made expressly applicable—I 
should not say "expressly"—was made inapplicable to certain sec 
tions of the Export Act and, therefore, was applicable to those that 
weren't excepted. Ity its terms you can really cay it applies tc the 
Export Act. Why do you have to add something to the Export Act 
which is already governed by the proposition that no prohibition of 
statutory disclosure shall authorize withholding from Congress? Sec-
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tion 7(c) has been repealed by implication if it has the content you 
say it has.

Mr. LENT. I don't know what that report is, but certainly it does not 
have the force of law. What I would try to do would be to change the 
statute, itself, to provide for disclosure.

Mr. BEROER. Let me comment on that if I may. The report explains 
what the proposition is. The statute says this section is not authority to 
•withhold information from Congress. That is what the statute says.

Mr. LENT. Is it, referring to section 7(c) ?
Mr. BERGER. No.
Mr. LENT. Don't know what we are talking about.
Mr. BERGER. Look at page 7.
Mr. Moss. Will the gentleman yield?
Mr. LENT. I will yield.
Mr. Moss. Professor Berger, I think that as-the author of the Act, 

and as one of the writers of the report, after engaging in at times 
acrimonious discussion with the Johnson administration, we meant 
in that report precisely what we said in that report- 

Mr. BERGER. That is right.
Mr. Moss. Thf.t provisions of this type were not applicable to the 

Congress of the United States or any committees thereof, and we did 
that in order to make very clear what was by any construction already 
clear, but we did it so that there would be no further mistake as to 
the right of the Congress, of the power of the Congress. What we need, 
of course, is a far more vigorous pursuing by the Congress of its own 
powers.

Mr. EEKOKH. Before I rend this history, M^. Chairman——
Mr. LENT. Will the gentleman yield ?
Isn't it the fact that the chairman is one of the leaders in the 

Congress for insert in sr in G'atute after statute admonitions that noth 
ing in that, statute will he deemed to preclude the right of Congress 
to wt at the information ?

Mr. Mos 1?. The chairman has repeatedly in the drafting of new 
statutes before this committee upon which he serves and the Com 
mittee on Government Operations, inserted in. and a'rain out of an 
abundance of caution, the clear language to make explicit that which 
is implicit, and that is nil that the chairman has done.

Mr. LEXT. I thoroughly agree with the chairman. I sunport him. 
I seek only to do that with this section of the Export Act. Reasonable 
men can disagree whether or not it is gratuitous. Once it is in the 
statute reasonable men will not disagree.

Mr. BEROER. I will not accuse a fellow lawyer of being unreasonable. 
At least I am not in that mood today. You are able to find Congress 
in section 7(c^ where it is unmentioned. and yet you refuse to take 
at face value language which is unmistakable. "..-Inch savs that Sub 
section (f) restates the fact that "A law controlling public access to 
Government information has absolutely no effect upon Congress!orml 
access to information."

Now I am a veteran of 40 vears of law practice. I don't do anything 
that is unnecessary. The Freedom of Information Act covers the 
vi aterf ront.

Mr. LENT. What document are you reading from ?
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Mr. BERGER. I sin reading from House Report No. 1497, which 
adverts to the Freedom of Information Act, which says that nothing 
in this section, enumerating, among other categories, statutes that 
prohibit disclosure—it preserves all the statutory exemptions from 
disclosure like Section 7(c)—nothing in this section shall be deemed 
to apply to Congress. My God, what can be more explicit than that?

Mr. LENT. If that is a mere report——
Mr. BERGER. I am reading from the statute now, not a mere report. 

And don't kiss off a "mere report" because at $10 apiece I will get a 
half dozen cases before an hour is gone in which the Supreme Court 
says that a report is the guide io construction of a statute.

But you don't need that. The statute is clear on its face. The statute 
starts out by saying in one subsection it /ives the exemption from 
disclosure where the statute prohibits disclosure. Then it goes on to 
say this does not apply to Congress. The.t is the statute, not the report. 
You certainly respect the statute, don't you ?

Mr. LENT. If that statute applk"3 to section 7(c).
Mr. BERGER. You question that, sir?
Mr. LENT. It is not in the Attorney General's opinion.
Mr. BERGER. He did not even mention the argument.
Mr. LENT. It is in your report? Do you make that point in this re 

port ? I haven't had a chance to go over it carefully.
Mr. BERGER. You ought to.
Mr. LENT. I should.
Mr. BERGER. Lawyers like a court to read the briefs before the argu 

ment. Xow I am sure you are going to read it because I startled you. 
Something you hadn't thought of.

Mr. Moss. The gentleman's time has expired.
The Chair recognizes the gentleman from California. Mr. Waxman.
Mr. WAXMAX. Mr. Berger, I agree with your conclusion that what 

the Secretary is arguing as statutory interpretation is nothing more 
than executive privilege. I want to explore with you the doctrine of 
executive privilege.

As I understand it, this is a doctrine first brought forward in the 
1950's by Attorney General Brownell. Do you see any circumstances 
where the doctrine of executive privilege would be appropriate— 
where the executive branch can withhold information from the Con 
gress, short of Congress itself specifying that certain information is 
not to be furnished to us?

Mr. BERGER. *_,3 a matter of constitutional power I would have to say 
on the basis of my own extended study that historically there is no 
basis for it. There just was no curtain against inquiry. There is a won 
derful statement by James Wilson who was later justice of the Su 
preme Court and was next to Madison the great architect of the 
Constitution. He told the Pensylvania Ratification Convention: "The 
President is better when he has no screen to hide his negelect or inatten 
tion." The fact is. historically, inquiry knew no bounds. It Avas un 
bounded, untrammeled.

Mr. WAXMAX. If there is no executive privilege as a constitutional 
principle, aren't we really saying the inquiry by Congress to get 
information and the resistance of the Executive to give that informa 
tion is nothing more than a political struggle between two branches of 
Government ?
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Mr. BF.RGER. Every act in our Government that involves a dispute 
between the branches inevitably involves political forces. I have never 
been abashed by that, because if you hadn't had an opposition party, 
for example, at the time of the Teapot Dome investigation, you 
wouldn't have had an exposure of all the horrors. It is probably in 
large part due to the fact that you had an opposition party in the 
Congress during AVatergate that you succeeded. It is well to remember 
that those few Republicans like Sandman and Dennis and. if I am not 
mistaken, AA'iggins, fought to the last ditch to shield Xixon. They only 
gave up when they found they had been betrayed, not the American 
publ.c. that they had been betrayed because the President had lied to 
them. This is something to bear in mind.

It does not bother me when you talk about political struggles. Strug 
gle for power is always political. The guiding question has to be 
where was the power lodged by the Constitution That is the begin 
ning question.

Mr. WAXMAX. Then if the question is where is the power lodged by 
the. Constitution, would you interpret the Constitution to mean that 
Congress lias that power?

Second, if in fact tho struggle to assert that power is nothing more 
than a political struggle, then how is it ultimately to be determined? 
Is the court to interpret the law?

Mr. BKROF.K. Notwithstanding what I regard as a very fav.lty opinion 
in the Senate select committee case, you have to turn to the courts. 
Congress asserts it lias an untrammeled right to information. "Until the 
.Y/.ran, case the Executive had claimed an uncontrolled discretion to 
withhold. Now ws have learned it is not uncontrolled. But where you 
have tins clash as to where the boundaries are between the two there 
is only on arbiter: that is the courts.

Mr. WAXMAX. If we involve the courts as the arbiter, isn't there a 
danger that fourt intervention will put limits on congressional power 
that tho Constitution may not envision?

Mr. Bi'.ur,i:ii. It is a danger. I confess I was dumbfounded when I 
read the Senate select committee case for the first time. I thought it 
was an extraordinary opinion. Even so. Congress too has wr vlered. 
Now they have come buck to the path. We must put our fai. m the 
final interperters of the Constitution, the courts.

We do have one other resort. It can be used. It would not hurt at 
all to fluorish it in front of Mr. Morton. Disobedience of a subpoena is 
a contempt of the Congress. Contempt of the Congress is an impeach- 
able offense. You know. Mr. Chairman, the Congress has never been 
able to nerve itself to go to bat here. It would not take too many inci 
dents to teach a Colby a Morton and a Laird, and all the rest, that they 
must c omply with the demand of Congress.

In England the Parliament just had the Sergeant At Arms throw 
recalcitrants in the Tower. We don't have a Tower. But your Sergeant 
At Arms has been allowed to arrest, private individuals; and he can 
also arrest officials of the Government.

I will conclude that I have been disappointed in the courts, even in 
T7nited States v. Xixon; that, on first blush, is a very disappointing 
opinion. But all the scuttlebutt by the court watchers is that the 
brethren of Chief Justice Burger wanted to have a case that even the
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intransigent Nixon would understand was definite. Nothing is more 
definite than nine men saying you have to deliver. Scholars opine that 
the "confidentiality" portions will die by the wayside. I am not going 
to let a couple of opinions destroy my confidence in the courts. I believe 
in the courts.

Mr. WAXMAX. For those of us who believe we ought to pursue this 
matter, that the Congress ought not to stand by and let the Secretary 
tell us we can't have this information, we can proceed by way of con 
tempt, which then becomes an impeachable ofi'ense. Need we then go 
to the courts at all?

Mr. BERGER. Or if you go by contempt, you can actually arrest Mr. 
Morton. This is not something that is derogatory, it is not something 
that, denigrates the man, I would tell hirn: •

This issue ought to be settled. The way to settle it is, we will arrest you. liring 
yon over, give you n nice office in the House, with a bottle of whiskey at your 
side. You get in touch with your lawyers. They will get a writ of habeas corpus 
and spring you, and we will be in court.

Mr. WAXMAX. What would be the jurisdiction of the court when it 
ends up there ?

Mr BERGER. In the habeas corpus proceeding which is established 
jurisdiction. Right now as a matter of fact, and I want to commend 
to all of \un. Mr. Congressman, there is a Senate bill, S. 2342. Senator 
Muskie's bill, which I think is a fine approach to rationalizing the 
machineiy, having an orderly way of dealing with these things.

I wrote about this 10 years ago. I warned the Congress that if you 
want to get into the court on your own motion without habeas corpus 
you have to confer jurisdiction on the district court. They are finally 
getting around to it.

There is another entry to the courts. A contempt of the Congress 
is a misdemeanor. Are you going to pet the Attorney General to prose 
cute Mr. Morton ? You need a special prosecutor for that.

Under the present setup you have two ways of jroing at it. If the 
House supports you by resolution and Mr. Morton resists. I would 
call him up and say. "Now look, we will arrest you; we are doing it 
to get in court. You tell your attorneys to prepaie a petition lor a writ 
of habeas corpus. They will get you out in half an hour."

That is one way of doing it. It requires a resolution of the House- 
to get a contempt. There, is no question of jurisdiction.

As a matter of fact. Mr. Chairman, to use a little lawyer's jargon. 
ii,°re are still some lawyers who are nervous about so-called "political 
questions.'' I think that has more or less been buried. But you avoid 
that altogether because a man who asserts he is illegally jailed, must 
be heard, "political question" or not. You have to get him out.

Mr. WAXMAX. If the court wished to assert the political doctrine——
Mr. BERGER. That is ju =,t one of the. clusters of questions that will 

arise in the proceeding. Yo get a man out of jail is not a "political 
question." He is entitled to be free if he is being illegally held.

I will say to you. stand up for Congress and we will'have a better 
C ov?rnment as a result of it. Yon must not be told as L.aird told 
I >.lbright, "We don't think it is in the national interest for you to 
know."
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The very fact that Morton won't find it in the national interest to 

make disclosure to you shows that he doesn't think it is in the national 
interest for you to'know. I think that is effrontery.

Mr. WAXMAN*. I agree with you.
Mr. BERGER. You are not going to get anywhere until you look at it 

as an institutional, not a party, question. You should act thus against 
a Democratic President ?

Mr. Moss. We have done it against two.
Mr. BERGER. Two. I will say against a Democratic President be 

cause I prize Congress as an institution. It has its mavericks on both 
sides, but if we can't put our faith in that institution we are a pretty 
sick chicken.

Mr. WAXMAX. Are there any circumstances where the President of 
the United States, or the executive branch, can withhold information 
from Congress?

Mr. BERGER. I would approach it in a different way. Let me repeat 
that as a matter of constitutional power and history, I am thoroughly 
convinced there is no doctrine of constitutional privilege, Mr. Chief 
Justice Burger notwithstanding. I may remind you that he found 
Presidential privilege inextricably rooted in the Constitution. Leonard 
1/evy quoted the Chief Justice, when a colleague said something was 
"rooted in the Constitution." as stating "it may be rooted in the Con 
stitution but I can't find it there."

To answer your question, lirst, the Congress has time and again 
shown no inclination to breach the confidential wall between General 
Bradley and Truman, between Kissiiiger and Nixon. It is only when 
Kissinger puts on -10 hats and has a special 500-man force over which 
his umbrella spreads that he gets into tro-ible. The Congress has 
always respected, and should codify its respect for communications 
between the President and his man Fridaj'. That makes sense.

The second thing I would say. we don't want to have •* reoccurrence 
of that frightful McCarthyism, cruel invasions of the right to privacy. 
You ought to stop always and think about that. Congress discredited 
itself; it is under a cloud of McCarthysim which has never really been 
completely dispelled. You ought to respect the right of privacy 
yourself.

But that is for you to determine. There may be considerations that 
in your judgment rise higher thai that, just* as in this case. I don't 
know. But I •wouldn't ever permit the executive branch to say it iri 
for us to protect the right of privacy against the Congress. The scales 
weren't weighted that way by the founders. Quite the other way.

Mr. WAXMAN. Thank you very much.
Mr. Moss. Mr. Sharp.
Mr. SHARP. Thank you very much, Mr. Chairman.
I ceitainly appreciate the testimony of the witness. I just want to 

follow up on what Mr. Waxman said" here. There were two separate 
courses of action. One is a contempt proceeding, and the othe^ is a 
change in the statute?

Mr. BERGER. There are four avenues actually. The statute ought to 
be changed to confer jurisdiction of a suit by Congress, because you 
would have that option. You conceivably might hpve some officer who
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•would be recalcitrant; a file of Marines might meet the Sergeant at 
Arms. It would be a disgraceful spectacle but it is not outside the 
realm of possibility. Should we bring an impeachment proceeding 
for this ?

I think impeachment is a great tool. It was designed for that situ 
ation. We can't have an officer of Government acting in contempt of 
Congress. So, you have impeachment as number one.

The proposed statute, S. 2342 I would urge everyone of you to 
espouse it, we should have it as number two. Your arrest for contempt, 
followed by a habeas corpus proceeding would be number three.

The fourth one is the misdemeanor statute. You ought to have a 
special prosecutor who can represent you in every conflict of interest 
with the Attorney General. It should be a presumption that when you 
and the executive branch battle that you can't have disinterested rep 
resentation ; and you should not have to hire somebody for the occa 
sion. There ought to be somebody who gets seasoned in disputes with 
the executive branch, just as the Attorney General has a lot of boiler 
plate over the years that he has accumulated.

In sum. you have (1) a criminal proceeding, (2) your new statute, 
(3) your Sergeant At Arms arrest resulting in habeas corpus pro 
ceeding, and (4) in a really serious cnse I would impeach a man who 
defied the Congress, and there is parliamentary history for that.

Mr. SHARP. Thank you very much, Mr. Chairman. 1 appreciate the 
time.

Mr. Moss. The Chair recognizes the gentleman from New York, Mr. 
Scheuer.

Mr. SCHEUER. Just a brief question. What is the constitutional his 
tory of impeachment of a Cabinet officer for defying the Congress?

Mr. BERGER. You don't have any here in America. The truth is you 
never really had an executive officer that defied the Parliament. I can 
recall offhand one case, a Solicitor of the Treasury. Nicholas Paxton. 
He was immediately thrown in the tower.

M". SCHEUER. Do we have a tower available in Washington. Mr. 
Chairman?

Mr. Moss. We have a dungeon in the Capitol.
Mr. BERGER. You can keep him in the guard room of the House, but 

as I say the way to really handle it hei is to look at it as an avenue 
of entry to the courts. I would tip off Mr. Morton because I think he 
is basically a sensible man. I would say, "We are trying to get this 
solved. The only way it can be solved is to have the sergeant arrest 
you and bring you here. You tell your attorneys to prepare a petition 
for writ of habeas corpus and they can very expeditiously procure youi 
release."

I should remind you that unless you actually have custody of Mr. 
Morton the writ of habeas corpus does not lie. So there is no escape 
from that.

Mr. SCHEUER. If he has access to the Army, the Navy, and the Ma 
rine Corps it might be difficult for the Sergeant At Arms to make 
an arrest.

Mr. Moss. We would get into a constitutional never-never-land, the 
questioned wisdom of a commander of any unit of the Armed Forces 
moving against the Cong: ;ss.

60-044—75———7
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Mr. BERGER. It would be a magnificent spectacle. Yon should tij> 
off all the television crews in the land and let them be there. It would? 
be worse than—who was it in the segregation case standing up against 
the Army \

Mr. SCHEUER. Wallace in Alabama.
Mr. BERGER. Then I would proceed to bring impeachment proceed 

ings immediately. That is all you would need. You just can't defy the- 
Congress.

Mr. Moss. We hope that is not necessary, because the present Sec 
retary of Commerce is a rather pleasant man who does not easily take 
on the role of a villain.

Mr. BERGER. I prefer that. In my own life once I have been con 
vinced. Mr. Chairman, that what I am doing is right I have shrunk 
from nothing.

Mr. Moss. That is true of the chairman also.
Mr. BERGF.R. That has to be. You know, we have not seen each other 

over a period of almost 20 years. I hope you will permit me to say I 
think that access to information owes more to you than any other- 
man in Congress over the years, Mr. Chairman.

Mr. Moss. Thank you. That is very kind of you.
Are there further questions?
Mr. Wunder.
Mr. WINDER. Professor Berger, yon acknowledge, one, that Con 

gress has the right to insert in the statute language similar to what 
Mr. Lent suggested, that nothing in this section will preclude Con 
gress from gaining access to this information ?

Mr. BERGER. Could I deny it? Congress can enact any statute.
Mr. WUNDER. You also acknowledged in the past Congress has en 

acted language of that sort.
Mr. BERGER. It also has enacted statutes, for example, that informa 

tion should be given only to committees and from that you could wrest 
implication opposite to that of Mr. Levi, you could wrest the implica 
tion, when it has not done that, it is entitled to the information.

In t\vo statutes it said you should only furnish this information 
to these two committees. By implication that meant you could withhold 
it from Congress. So you could then reason, this means across the board 
wherever you don't find such a limitation. Congress can have it.

Really, I attach no importance to such inferences because I think 
if there are any implications—remember, you are wresting implica 
tions from the enactment of this statute—how do you meet subsection 
(f) and the explanation in the House report? You have to wrestle 
with that. Mr. Wunder. You don't escape a problem by wriggling 
around it. You have to meet it. How do you meet that? You are a 
lawyer.

Mr. WUXDER. It is your position that section (f) of the Freedom 
of Information Act takes precedence over 7(c) ?

Mr. BERPER. Can you read the statute and deny it? On what rea 
soning would you deny it? The Freedom of Information Act was to- 
apply across the board except for the express exemptions. The exemp 
tions, the thing we are talking about, is 552. On each side of it the 
sections that were bracketing it were excluded by Export Act of 1969v 
55° wasn't. So the Freedom of Information Act applies.
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Now the Freedom of Information Act says no statutory prohibition 
of disclosure shall apply to Congress. How do you get away from 
that? So if we were to read the statute as Mr. Lent and Mr. Levi in 
sist, it has been repealed by implication because no prohibition of stat 
utory information applies to Congress.

Mr. WUNDER. Isn't that issue which reasonable men can differ on, 
Professor Berger ?

Mr. BERGER. I may be an unreasonable man, but I don't think you 
can differ about that. To me that speaks in clarion tones. Look at the 
statutory language and explain to me why you refuse its effect. If men 
are reasonable, they have to be able to explain in a reasonable wny 
why they are rejecting it, and I challenge you to do that. You admit, to 
use your tactic, you admit that the House report is the oest kind of 
legislative history of what the Congress means? Just to get some 
crystal clear language in front of us, you will admit that; won't you ?

Mr. WUXDER. When a statute is ambiguous; yes.
Mr. BERGER. Well, assume that the statute is ambiguous. We have 

a House report that tells us that a law controlling public access to 
Government information has absolutely no effect upon congressional 
access to information. How do you get away from that? Reason it and 
tell me how you escape from that.

Mr. WUNDER. What I think we have here is two statutes that may 
be, in conflict.

Mr. BERGEH. That is right. If they are in conflict you will also admit 
that the later statute repeals the earlier.

Mr. WUXDER. No.
Mr. BERGER. You don't admit that?
Mr. WUXDER. You are saying it was repealed by implication ?
Mr. BERGER. That is light. That is what the Supreme Court says. 

I am not giving you a "reasonable man's" view, I am giving you 
what the Supreme Court said. You are not going to controvert that 
doctrine, are you ? If you are, you are really being unreasonable.

Mr. WUXDER. I am not attempting to be unreasonable.
Thank you, Mr. Chairman.
Mr. Moss. I want to thank you for a superb statement, and I might 

just further an support of your citation of the report on the Freedom 
of Information Act state that none of the statutory language in that 
bill was more carefully negotiated ';han the language in the report 
itself. I engaged in months of nigoi iations in order to overcome the 
continuing underlying threat of a veto. So, the report has the greatest 
pertinence to the language. It is very consistent with the language 
of the statute.

We knew what we wen? do ng. V,Te knew exactly what we wanted 
to effect. In citing the nine exemptions, that again was done with great 
deliberateness.

I :io again express my thanks as I have had occasion to do on many 
previous occasions.

Mr. BERGER. Let me thank you. You know, when you are an old 
man you rejoice in feeling that you can still strike a blow for liberty.

Mr. Moss. Thank you."
We now have as our next witness Prof. Norman Dorsen of the New 

York University School of Law.
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Do you solemnly swear that the testimony you are about to give 
this committee shall be the truth, the whole truth, and nothing but 
the truth so help you God ?

Mr. DORSEN. I do.
Mr. Moss. Will you identify yourself for the record?

TESTIMONY OF NORMAN DORSEN, PROFESSOR, NEW YORK "UNIVER 
SITY SCHOOL OF LAW; PRESIDENT, SOCIETY OF AMERICAN LAW 
TEACHERS; AND GENERAL COUNSEL, AMERICAN CIVIL LIBER- 
TIES UNION

. general <
Union. I have appeared in several Supreme Court cases, including 
N'tseon v. United States, that related, to the executive branch's right to 
maintain information free from public or congressional scrutiny; I 
have written on the subject, in an article coauthored with John 
Shattuck, entitled Executive Privilege. Congress and the Courts, 35 
Ohio St. L. J. 1 (1974) ; and I have testified on this issue before several 
congressional committees, most recently before a Senate subcommittee 
chaired by Senator Maskie a few •weeks ago.

The issue here concerns the right of Congress, through one of its 
committees, to obtain information in possession of the Secretary of 
Commerce relating to the Arab boycott, of firms that trade with Israel. 
The policy of the United States, as stated in section 369.1 of the Export 
Administration Regulations of June 1.1974, is "to oppose restrictive 
trade practices or boycotts fostered or imposed by foreign countries 
against any country not included in [certain groups of countries]." 
Israel is not included in any of those groups.

The Secretary has declined to hand over to this subcommittee the 
names of firms that have received any request to cooperate with the 
Arab boycott. This information was obtained by the Secretary on a 
form which states:

"Confidential. Information furnished herewith is deemed confiden 
tial and will not be published or disclosed except as specified in section 
7(c) of the Export Administration Act of 1969 (50 U.S.C. app. 
2406 (c))."

SEP. 7 (c) of the act provides:
"No department, agency, or official exercising any functions under 

this act shall publish or disclose information obtained hereunder 
which is deemed confidential or with reference to which a request for 
confidential treatment is made by the person furnishing such informa 
tion, unless the head of such department or agency determines that 
the withholding thereof in contrary to the national interest."

Secretary Morton. while declining to furnish the names of firms, 
has supplied Congress with (1) a quarterly report showing the number 
of transactions in which U.S. firms have been asked to cooperate in 
restrictive trade practices, and (2) a summary of boycott information 
reported bv exporters through June 26. 1975. showing the types of 
rest ri.-tive'trade practices which were reported and the actions the 
exporters indicated they would take in response.
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My conclusions on this matter are:
1. The subcommittee has the constitutional right to obtain the names 

of the firms from the Secretary of Commerce. The Secretary has not 
asserted a constitutional right to withhold the information, and sec 
tion 7(c) should not be interpreted to apply to a request from the 
Congress.

2. But because of the confidentiality statute and the representation 
of confidentiality to the reporting faros, the subcommittee is, in my 
opinion, under certain obligations, which I shall refer to below:

The critical issue in this controversy is, of course, the proper inter 
pretation of section 7(c). Before turning to it, I would like to share 
with the subcommittee some of the assumptions that are central to my 
thinking.

First, the power of Congress to investigate the executive branch is 
very broad and should be defeated, if at all, under very limited 
circumstances.

Second, there is in fact no constitutional privileges, whether denom 
inated "executive privilege" or something else, to warrant the with 
holding of the information here. Nor is the information protected 
under the category of "trade secrets" that a firm would have the right 
to maintain in confidence.

Third, boycotts are not inherently good or bad from a moral stand 
point, and in certain cases may serve acceptable purposes. Many people 
supported the boycott of Japanese goods before the Second World 
War, many supported a boycott of goods manufactured in Communist 
countries following World War II, and many now support the boycott 
of lettuce and grapes grown with nonunion labor. At this time I do 
not mean to approve or disapprove of any or all of these boycotts, but 
rather to remind the Subcommittee that boycotts serve many different 
ends. If it is pertinent, I should add that I personally deplore the Arab 
boycott of Israel, which is of a specially distressing character.

Fourth, the Export Administration Act, while stating that U.S. pol 
icy opposes boycotts of the kind under consideraton, does not render 
them illegal. Only a failure to report is rendered unlawful, and the 
remedy for a violation is not clear. Of course, the boycotts may be il 
legal under the antitrust laws, but that is a separate question, and a 
complex one.

Fifth and finally, I deplore misleading conduct on the part of the 
Government of the United States. If our Government is, as Justice 
Brandeis said almost 50 years ago, the "potent, the omnipresent 
teacher," it should not exercise its vast powers in a way that does not 
treat fairly with its citizens.

I turn now to the statute that is relied on by the Secretary of Com 
merce and the Attorney General. A series of arguments are presented 
for including requests by Congress within its meaning. I do not find 
them persuasive, and there are other contrary arguments which are 
substantial. Accordingly, I conclude that the confidentiality provi 
sions of section 7(c) do not apply to requests for information by the 
Congress that are for proper legislative purposes.

The Attorney General argues that statutory restrictions upon exec- 
tive agency disclosure of information "are presumptively binding" 
with respect to requests from congressional committees. But the basis
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of this presumption is weak, resting ultimately on the "assumptions" 
of the opinions of prior Attorneys General and on statutes concerning 
confidentiality that contain explicit exceptions for congressional 
requests.

But the opinions of the Attorneys General, as I rend them, are 
devoted to issues different from the instant one, and in any case do 
not, to me at least, reflect the assumption that Mr. Levi claims is 
present. While there are apparently several statutes that contain an 
explicit exemption for Congress, there are others which specifically 
limit congressional access to information, suggesting that when Con 
gress wishes to impose limits on itself it does so explicitly. See the 
list of statutes appended to the memorandum of Messrs. Lemov and 
Barrett to Chairman Moss, dated September ft, 1075. If these sets of 
statutes tend to cancel each other out.1 as I believe they do. there are 
two interrelated doctrines that weigh heavily on the side of con 
gressional access. The first is the established power of Congress to 
obtain information to perform its imjx>rtant constitutional responsi 
bilities. There is no need to repeat the well-known statements by the 
Supreme Court that this is a broad and essential power. See, for exam 
ple. Walking v. United State*, 354 U.S. 178, 187 (1958); Ecatlcmd v. 
UJS. Servicemen^ Fund, 95 S. Ct. 1813 (1975). Correspondingly, it is 
difficult to conclude that Congress intends to divest itself of the right 
to obtain information merely by implication in a statute that does 
no address the question directly. I at least would not do so absent 
other persuasive arguments.

These arguments are not forthcoming in the administration's pres 
entations. The legislative history of the 1969 act is sparce. While it 
may be true. 3 Mr. Levi points out. that there has been a consistent 
administrative interpretation under the predecessor 1949 provision in 
favor of secrecy from Congress (although this was not demonstrated 
in his letter opinion), the Supreme Court has often said that it will 
not rely on such a practice if its independent interpretation of a 
statute leads to a different conclusion. For example, T.IJ&.E , Inc. v. 
United Statet, 359 N.S. 464 (1959); Zuber v. Alien, 396 U.S. 168,192- 
193 (1969).

Similarly, the Attorney General relies on the failure of Congress 
to enact amendments that would have clarified section 7(c) by pre 
cluding it from applying to congressional requests. Mr. Levi maintains 
that the history of the unenacted amendments reflects an understand 
ing in Congress that the disclosure provisions did apply to Congress 
and that release was "within the discretion of the Secretary of Com 
merce." But this line of argument is not persuasive. In the first place, 
the congressional "understanding" is far more ambiguous than Mr. 
Levi suggests. And in any case, many rulings and most responsible 
students of legislative interpretation reject the idea that Congress 
can legislate by inaction, as in a situation like this where amend 
ments are put forward to existing statutes and not passed. See, for 
example, United Statet v. Wise, 370 U.S. 405, 411 (1962); Hart & 
Sacks, The Legal Process 1394-1404 (1958).

1 The Lemov-Barrett memorandum al«o polnti to the practice of some Federal agenrlM 
to provide material to Congreu that i» otherwise •ubject to statutory confidentiality
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In short, the Attorney General's arguments do not carry the burden
•of showing that Congress indirectly and by implication spiked its 
acknowledged power to obtain information" to implement its broad 
oversight role in Government.

This conclusion in my view does not wholly dispose of the prob 
lem. The statute on its face assures confidentiality to complying firms
•and, as you know, the gist of section 7(c) is repeated on the report 
form that firms are requested to complete. While many firms cer 
tainly were able to hire lawyers who might have advised them that 
section 7(c) did not apply to congressional requests, it is neverthe 
less troubling to me that many firms may have relied on the Gov 
ernment's representation that information furnished would in fact 
be held in total confidence, even if this was an unwarranted legal 
conclusion. The consequence of disclosure will, at the minimum, be 
unwelcome publicity and, in some cases, lead to economic harm as re 
taliatory measures are taken by competitors, customers and suppliers.

It is arguable, of course, that because the Secretary of Commerce 
and not the Congress made the representation to the firms, the latter 
cannot justly complain if Congress forces the Secretary to divulge 
the names to it. But this is surely too facile, not only because section 
7(c), which was enacted by Congress, is the prime source of the rep 
resentation to the public but also because the separation of powers 
doctrine should not be used as a means to mislead.

It seems to me equally unavailing to rely on the contention that 
these companies, boycotting Israel in violation of American policy, 
come forward with dirty hands and therefore have no standing to 
complain if their identity is proclaimed to the world. While I have 
no sympathy for the firms, I do not feel that they disqualify from 
objecting to government action they deen: improper. If there is a 
question of governmental misrepresentation here, it should not be
•overlooked because these firms are boycotters.

So the question is, what are the responsibilities of the Congress, and 
the subcommittee, as it deliberates the problem in this context. My 
suggestions are:

(A) The subcommittee should carefully review the issue of whether 
to press for the names of the firms;

(B) If the subcommittee does press and obtain the names, it will 
have at least a moral obligation to maintain their confidentiality, 
using them internally only for proper legislative purposes;

(C) The subcommittee should consider the possibility of clarifying 
the ambiguity of section 7(c) (and perhaps other confidentiality stat 
utes) as it affects congressional requests for information. In any 
event, the Subcommittee should recommend to the Secretary that 
the reporting forms be clarified; and

(D) The subcommittee should support legislation analogous to 
S. 2730 to regularize procedures for obtaining information from the 
executive branch and securing court tests of disputed cases in proper 
circumstances.

In conclusion, let me emphasize that my concern about the possible 
misleading of firms does not impair my conclusion that the commit 
tee is entitled, as a matter of statutory construction and constitu 
tional law, to the information it seeks. Nor do I attempt here to strike 
the balance between the subcommittee's need for the information and
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the problems raised by the guarantee of confidentiality. That is a 
question for the subcommittee and ultimately for the Congress. My 
purpose has been to present the considerations as they appear to me 
to be relevant.

Thank you for the opportunity to appear before you on this im 
portant matter.

Mr. Moss. Thank you very much.
Mr. Wunder, do you have any questions ?
Mr. WUNDER. Yes; I do, Mr. Chairman.
Professor Dprsen, \vhy is it in your memorandum that you did not 

rely on provisions of the Freedom of Information Act as Professor 
Berger did ?

Mr. DORSEN. I didn't mainly because I didn't think of it. If I had" 
thought of it I am not sure I would have relied on it. I had not seen 
Professor Berber's testimony until today. I agree with hiss conclusion 
as to the meaning of these provisions but the reason I may not have- 
relied on the FOIA anyway is that the hard problem here is not, in my 
judgment, the power of Congress. The problem is that people out there 
are oeing told, "Give us this information, give this information to the- 
Government of the United States, we will hold it in confidence."

Under the principles of statutory construction that I think are- 
proper, such language ordinarily is not intended to bar the Congress. 
Nevertheless, people are relying or might have relied on the general 
language of the provision.

Mr. SCHEUER.will Mr. Wunder yield?
It seems to me that they may be harmed if it is divulged that they 

are flagrantly violating the public policy of the United States estab 
lished by the Secretary of Commerce ami our President. If this infor 
mation, which indicates they are engaging in an unfair competitive 
practice, is divulged to their competitors, to their stockholders, to their 
consumers, and to the public they will probably suffer in the market 
place. But so be it.

The basis for their being hurt is the unfair practices in which they 
are engaging, in derogation of the interest of the United States. They 
are wrongly taking advantage of their competitors and in a sense they 
are acting out of prejudice by refusing to trade with other companies 
which allegedly have Jewish stockholders or owners or with companies 
which are alleged to be doing business with countries with which we 
are at peace. This might be deeply offensive to their stockholders and 
to their possible consumers.

Why are they entitled to the cloak of secrecy protecting and shield 
ing their actions, which may or may not be illegal, but which are cer 
tainly violative of the express public policy of the Touted States.

Mr. DORSEN. I think you have stated the reioons why this is a difficult 
problem very well. I am going to make the same point that Mr. Berger 
did. I am not trying here to solve the policy problem that the members 
of this committee are going to have to solve.

The only possible answer to Mr. Scheuer's question is that the Gov 
ernment has misled the people if the information is coming into the- 
Government's hand on the representation by the Secretary of Com 
merce that it will be held confidential.

Mr. SCHEFER. Let me ask a followup question. As you know, for this 
last decade the companies that have been approached by the Arabs
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have been under a legal obligation to file but not to state whether or 
:not they were complying with the Arab requests to observe the boycott. 
As you undoubtedly also know, as a result of the hearings that we had 
here last month, and in response to the questions of the chairman and 
myself as to why firms were not required to let the Department of 
'Commerce know their stance on compliance, Morton said he would 
take it under advisement and, within 3 days we received a letter in 
forming us that henceforward he would require them to advise the
-Secretary and the Department whether or not they intended to comply. 

I immediately wrote back to Mr. Rogers requesting him to require 
the companies that have filed in the last decade or so but which were 
not at that time required to inform the Commerce Department as to 
whether or not they were complying, to refile and to state now whether
-they have or have not been complying with boycott requests since they 
were originally approached.

Now he has that request of mine under consideration. Do you think 
that this committee should request Mr. Morton, at such time as he does 
require them to refile and to state whether they have been complying 
with the Arab boycott requests, to notify the firms that this informa 
tion will be available to the Congress and will be made available to the 
public and that we have no public policy interest in providing them 
with a further cloak of secrecy in cam-ing on a pattern of activity that 
is in flagrant violation of the professed and express public policy of the 
United States?

Mr. DORSET*. That is a question that I would have to give a top of 
the head answer to. I am not suggesting that the companies have a 
right to remain secret in violation of the policy of the United States. 
Therefore, I think if it is made clear to them that this information 
might be brought to the attention of Congress and the public, I see no 
problem at all.

Mr. SOHZTJER. I want to get another answer from you. If there is a 
difference of opinion between the Secretary of Commerce and the 
Congress of the United States over whether these companies are en 
titled to a shield of secrecy in carrying on their activity in flagrant 
and direct violation of the express public policy of the United States, 
whose opinion is going to prevail as to whether they are going to con 
tinue to enjoy that cloak of secrecy? Is it the Congress or is it the 
Executive?

Mr. DORSEN. Here is where I agree completely with the general 
analysis of Mr. Berger, as my article in the Ohio State Law Journal 
states. Putting aside the issue of possible misrepresentation, this is 
information that the Congress has a right to obtain.

Mr. SCHZTJER. I appreciate your answer, Professor Dorsen. Let me 
bring you up to date. When we heard from the Secretary of Commerce, 
via a letter dated September 25, he informed us that he had rewritten 
his regulations requiring companies to file. He told us that he had 
changed the forms in two ways, and, at that time, he sent along the 
new printed form with his letter. He must have effected this change 
immediately after leaving our hearing because he sent the new printed 
form within 72 hours.

Incidentally, I would like to go on record as thanking him for giv 
ing us a very swift response to a congressional inquiry, at least in this
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limited line. I think in that case he certainly showed a forthcoming 
attitude.

Under question 10, where the form says we have not complied, we 
have complied, we have not decided, ihe language in the past years 
has been as follows: "Completion of the information hi this item 
would be helpful to the U.S. Government but is not mandatory." That 
language has been striken from the new form.

You may be interested to know the result of our questions concern 
ing the notice on top the old form, which read as follows: "Important. 
It is the policy of the United States to oppose restrictive trade prac 
tices or boycotts fostered or imposed by foreign countries against 
other countries in the United States. All U.S. exporters of articles, 
materials, supplies or information are encouraged and requested to re 
fuse to take, but are not legally prohibited from taking, any action 
including the furnishing of information, et cetera, supporting restric 
tive trade practices or boycotts." We questioned the Secretary sharply 
as to why he sent that weasel-worded signal to the companies, urging 
them not to participate in the boycott but, at the same time, telling 
them that they are not legally prohibited from participating in it. We 
said, "When you ask the American public to buy war bonds, do you tell 
them they are not legally required to buy war bonds? Why do you 
send them that wink, that nudge in the ribs?"

He said he would take that under advisement. His counsel said the 
Department was under a legal obli^. ition to inform these companies 
that they were legally able to comply with the boycott even though 
it was an apparent violation of our public policy. Yet, when the new 
form was printed the words, "but are not legally prohibited from tak 
ing," were omitted.

Mr. DORSEN. That is an example of the power of Congress. 
Mr. SCHETJER. It is an example of a man, as our chairman said, who 

is a decent, honorable man, who served here for 25 years, and who has 
some sense of where our heads are. He gave us what I consider to be a 
thoughtful and swift response when he realized he wasn't on firm 
ground. I hope he continues that forthcoming policy; he may perform 
a great service in helping us avoid a confrontation that none of us 
want. I did think you would be interested in knowing that he changed 
that form in two respects.

The second respect is of great significance to me symbolically. 
Mr. DORSEX. Thank you. 
Mr. Moss. Mr. Wunder.
Mr. WUNDER. Thank you, Mr. Chairman. I would like to follow up 

the first question I asked. You said~two things about the Freedom of 
Information Act. One, you did not think of it and, two, you might not 
have relied on it. Can you explain more fully why you might not have 
relied on it?

Mr. DORSEN. As I say, I think you asked me—— 
Mr. WUNDER. Why didn't you use that in your memorandum in sup 

port of your position ?
Mr. DORSEN. The argument that Mr. Berger makes is that the sec 

tion repeals the earlier law by implication. I have not recently studied 
that doctrine. I would want to see, for example, the cases that he cites 
on page 18—the Tynen case and the Yuginovich case. This is a case
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where the Freedom of Information Act is in one section of tne law 
and the section 7(c) is in another section of the law. I am not sure 
whether the doctrine of implied repeal applies to the statutes that 
are as far apart as those two statutes are. I am not saying they aren't, 
but I would want to check that.

Mr. WTJNDER. Do you find any legislative history with regard to 
this section that would militate against the position taken by the At 
torney General ?

Mr. DORSEN. I read the legislative history that was sent to me. 
I thought that Mr. Levi's analysis of the legislative history was not 
persuasive, for example, when he said reenactment of the bill without 
the amenciments indicates that Congress approved the administrative 
interpretation, there are cases which suggests that is not a reliable 
guide to the intent of Congress. Similarly, with some of the other 
arguments he made; for example, that amendments were put on the 
floor of Congress and then not passed.

As I said m my prepared statement, the failure of Congress to act 
is not a very reliaole guide in determining what a statute means. 
There may be many different reasons why an amendment is not 
passed. He gave merely one possibility.

Mr. WUNDER. Let me ask this last question. In setting this up 
syllogistically, the major premise being Congress has the right to 
insert in the statute a provision specifying that nothing in this section 
shall preclude the executive branch from turning this material over 
to Congress; two, Congress has done this in the past; three, Congress 
failed to do it in this case, wouldn't an acceptable mode of statutory 
interpretation be that when you do it one time and you don't do it 
another you meant what you did the first time?

Mr. DORSEN. I deal with that on page 5. The trouble is that there 
are a lot of other statutes which specifically limit congressional 
access to information. They are all different types of statutes. Most 
of them are silent on the subject. Some are of the kind you mentioned. 
There are others that specifically limit congressional access. You can 
just as well say if Congress does not limit its access, therefore it 
intends to permit it. My own personal view is that those different 
statutes sort of cancel each other out and do not represent a firm 
guide to a solution here.

More reliable are the major premises concerning.the relationship 
between Congress and the executive branch. Without necessarily going 
as far as Mr. Berger, without rejecting or accepting his view that 
there are no cases m which the Executive can withhold information 
from Congress, I don't see that this is one of them.

What is the ground in terms of principle that would support the 
Secretary's position ? He himself said there is no constitutional basis. 
My independent analysis of it, during the writing of this article and 
various lectures I have given on this subject, confirm that there is no 
constitutional basis.

Then you are thrown on the statute, as we have discussed.
Mr. WUNDEH. It is a hybrid of the statutes, isn't it?
Mr. T.fos8. Let the Chair undertake some clarification at this point: 

1949, I believe, was the original enactment of the Export Act. It was 
reenacted in 1969. Section 7 was contained in the 1949 act and in
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the reenacted act. The rcenacted act was specifically made subject to 
the provisions of the Freedom of Information Act, 5 U.S.C. 552.

Let us take a look at 5f>2 of the Information Act. We come to the 
nine exemptions. There were a total of nine. This section does not 
apply to matters that are. one, specifically required by Executive 
order- to be kept secret in the interest of the national defense or foreign 
policy. Two, related solely to the internal personnel, rules, and prac 
tices of an agency. Three, specifically exempted from disclosure by 
statute.

It goes on then through nine. It concludes with this language: 
"This section does not authorize withholding of information or limit 
the availability of records to the public except as specifically stated 
in this section. This section is not authority to withhold information 
from Congress."

There we were dealing specifically, not by any inference, with an 
intent that we override more than the 113 statute which we had then 
identified which conferred authority upon officers of the Government 
to control information. We scid where Congre&s seeks it you may 
not exercise that power against the Congress. That was the last ex 
pression of the Congress of the United States on that matter.

I submit that by any construction that is the law statutorily speak 
ing at this moment. Would you disagree?

Mr. DORSF.X. As I say, I did not study this particular question. I 
do not disagree on the basis of my hearing it here. The fact that you 
show, Mr. Chairman, that there was a specific link between the FOIA 
Mid section 7(c) is certainly an important point.

Mr. Moss. I think it is well to bear in mind tlwt for 11 years prior 
to the enactment of that act we undertook perhaps the most exhaus 
tive series of hearings, the most searching inquiry in this whole field 
before we stepped out very timidly to assert a public right of access 
and then we made clear that the public rights and the congressional 
rights were indeed different.

Mr. Wunder.
Mr. WTTNDER. I have no further questions, Mr. Chairman.
Thank you.
Mr. Moss. Then I have just a few here. I think we ought to look 

with great care at the statute that is being administered by the Secre 
tary upon which he places reliance. "No department, ajrency or official 
exercising any function under this act, 7(c), shall publish or disclose 
information obtained hereunder which is deemed confidential or w.th 
reference to which a request for confidential treatment is made by the 
persons furnishing such information unless the head of such depart 
ment or agency determines that the withholding thereof is contrary to 
the national interest."

What discretion is conferred upon the Secretary by that language?
Mr. DORSEX. Not to publish or disclose unless he finds that the with 

holding thereof is contrary to the national interest. You are, talking 
about his discretion vis-a-vis Congress?

Mr. Moss. YPS. I am trying to come in now on the question of just 
Congress. Do we have a responsibility in the exercise of oversight to 
determine whether the Secretary is administering section 7(c) as it is 
written ?

Mr. DORSEN. Yes.
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Mr. Moss. In other words, if we are going to determine whether or 

not he has improperly disclosed, we must know what he has disclosed.
Mr. DORSEN. I think that is correct.
Mr. Moss. There is no other way we could do it except to take his 

word for the fact that he was adequately protecting the information 
which he had secured in confidence. If we are going to make that judg 
ment then we would have to have all of the information available, 
would we not ?

Mr. DORSEN. I think that is correct. I think the Congress has the 
power, and maybe even the duty to obtain all the information it can 
in an area as controverted as this one. I did raise the question before 
how important the names were to this information. While listening to 
the earlier testimony, there were statements made which suggested 
that the names might be important for you to be able to exercise your 
congressional responsibilities.

Mr. Moss. There are two ways we could do it. For instance, I might, 
after consultation with the committee, decide that there were a hun 
dred corporations engaged in similar activities, one carefully adhering 
to the boycott requirements and the other ignoring it. I might want 
the Federal Trade Commission to undertake inquiry to determine 
whether or not there was experience by the nonobserying group, a dis 
advantage in trade, a valid exercise of the jurisdiction of this 
committee.

I would submit them to the Federal Trade Commission. Would 
that constitute a publication or a disclosurp ?

Mr. DORSEN. I don't think it would -aie within the terms of the 
statute. It depends on the words "no department or official exercising 
any functions under this act shall publish or disclose."

Mr. Moss. They would not be exercising that function under this 
act.

Mr. DORSEN. That's right.
Mr. Moss. We would be utilizing it. Is the reporting requirement 

discretionary with the firms or is it mandatory ?
Mr. DORSEN. My impression is that it is mandatory.
Mr. Moss. It is a mandatory requirement that they report ?
Mr. DORSEN. Correct.
Mr. Moss. Then do we in Congress have the responsibility to deter 

mine whether the firms are accurately reporting ?
Mr. DORSEN. I would think so.
Mr. Moss. Can we do that with anything less than the full reports 

themselves as the basis for making judgments ?
Mr. DORSEN. I honestly cannot answer that question. I realize that 

you probably don't think so and you may be right. I just do not know 
that.

Mr. Moss. Basically it comes down to the fact, one, the law. There 
seems to be no disagreement as to the law. The other goes to moral 
questions. But that is not an issue in the refusal of the Secretary to 
honor a subpena duces tecum issued under the authority of the Congress.

Mr. DORSEN. I believe that is correct. I have to say that when I 
.ooked at this problem, I had no substantial question after looking at 
the whole problem, that you are right to get this information. I am 
not prepared to go quite so far as my old and more confident friend



;hat no reasonable i Jan disagree. In the colloquy I had with Mr. 
Scheuer, without denying the force of the argument he made, I in- 
licated that there is a certain moral ambiguity that is involved because 
>f the way the representation is made.

That is a subject I am not an expert on, and I am not telling you 
;vhat I think you should do on that point.

Mr. Moss. Let me say that we sought you out, you did not seek us 
nit. We sought you out because you have a very fine reputation as a 
nan of competence, a man of balance and one who would objectively 
mdertake the examination of the question and give us your best 
idvice.

That YOU are doing and that we thoroughly respect. All I am trying 
:o do—first, I am rather presumptuous, I am not a lawyer.

Mr. DORSEX. You are not a lawyer, Mr. Chairman? I am very sur 
prised to hear that.

Mr. Moss. One of the laws I helped write, after a long, long period 
)f research, was the Freedom of Information Act. Since then, a great 
nany pieces of administrative law—it has been mentioned here that 
rce have, from time to time in new statutes coming out of this commit- 
ee upon which I serve and the Committee on Government Operations 
ipon which I have served out of, an abundance of caution inserted 
anguage saying that "nothing in this act shall in effect bar the 
Congress or any committee thereof from access to information."

Now, it has no effect on any action coming out of the committee, 
[t does not mean that we have spelled out a doctrine that there must 
be an express mention of the Congress or the material becomes closed 
'o the Congress.

As I said earlier, it did make very explicit that which we felt was 
»t all times implicit, How can the Secretary of Commerce or any dele 
gate of the Congress say to the Congress that "I am going to determine, 
me. that it is not in the national interest for you to know information 
:hat you require in order to intelligently exercise oversight over my 
luties ns Secretary."

Mr. DORSEN. I do not believe that there is a basis for his doing so 
successfully and properly.

Mr. Moss. Let us examine the next: how far do we go?
It is my opinion that if we fail to go all the way here in this matter 

that we would then create a precedent that would be cited in perpetuity 
md lead to a diminishing of the powers of the Congress. When we 
issued the subpena duces tecum and it was not honored by the Secre 
tary, then we joined the issue.

Have we any alternative now but to go forward ?
Mr. DORSEX. Well, that is more of a—I was not consulted prior to 

issuing the subpena.
Mr. Moss. But it was issued ?
Mr. DORSEX. Yes. That is a question, of course——
Mr. Moss. Would it create a troublesome precedent ?
Mr. DORSEX. I am not so sure it would, to be candid about that.
Mr. Moss. I recall that back in 1954 there was a popular President in 

office and a very unpopular Senator conducting hearings on the other 
side of the hill, known as the Army-McCarthy hearings.

Mr. DORSEN. I have heard of them.
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Mr. Moss. On May 18, 1954, die President of the United States 
instructed Secretary Stevens: "You will not respond to the questions 
of the U.S. Senate. Now, that was a very popular action, applauded 
by people widely across this Nation.

I think it constituted one of the most dangerous precedents in our 
history, and I have seen it recited time and time again as absolute 
authority for the President of the Unite i States to assert a privilege 
which cannot be found anywhare nor I think can it be inferred from 
the Constitution of the United States. 

Mr. DORSEN. May I comment on that ? 
Mr. Moss. Yes, indeed.
Mr. DOHSEN. I was on the staff of Joseph Welch during the Army- 

McCarthy hearings in my first year or two out of law school. I remem 
ber that event very well, although it was as you point out over 20 years 
ago. I am still unclear about the merits of the decision, itself.

I agree with you that it lias been used as a precedent improperly. It 
led to the blowing up of the executive privilege doctrine, which Mr. 
Berger calls a myth.

I agree with you that that was very unfortunate. But there were 
privacy interests at stake in those hearings. Privacy interests of the 
individuals involved that I don't think can be completely ignored even 
in retrospect

Now, the reason I said a moment ago that I am not sure that if you 
decline to press this issiie-H».nd I am not advising you one way or the 
other on that, I am just giving you my analysis of the problem—the 
reason I said that it might not be, precedent that would undercut the 
powers of Congress, is because, if you decide not to press the matter I 
assume it would be because firms might have been prejudiced in some 
way by the representation on the forms.

I want to be very, very clear, I am not advi?ing you one way or the 
other on that point. 

Mr. Moss. I recognize that.
Mr. DORSEN. The problem here is a problem that in a sense is unique 

because of those forms. Now, I believe you have the power. I believe 
you have persuaded me sitting right here, and what Mr. Scheuer said 
before also persuaded me, that there are proper legislative purposes 
for obtaining the full reports. But if those names are leaked, if those 
names become public, there are people in my judgment who would 
have a legitimate gripe.

Even though I do not admire the boycotting firms, I would hate to 
see the Government put in a position where it can participate, how 
ever indirectly, in a problem of this kind.

Mr. Moss. Aren't you really expressing the hope that the Congress 
of the United States will be responsible ? 

Mr. DORSEN. Yes, I am, Mr. Chairman.
Mr. Moss. I certainly hope that that is the case. I think if they are 

not responsible, then those individuals who have conspired in the act 
of irresponsibility are answeraMe to a constituency, not to the Presi 
dent, not to the Secretary of Commerce.

Mr. DORSEN. I certainly di> not quarrel; there are certain points here 
which are fuzzy. But there is one that is clear. I do not deny the power 
of Congress to obtain this information for proper legislative purposes.
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There are these other factors and these are the considerations that I 
think are relevant; I tried to express what I think are relevant. It is. 
up to you, of course, to make the judgment.

Mr. Moss. At this moment this committee has possession of over 
200,000 subpenaed documents. Not one has been leaked or made public.

Mr. DORSEN. That is an admirable record, Mr. Chairman.
Mr. Moss. We are responsible. Sometimes, however, we may, in the 

balancing of a public interest, come up with a different conclusion than' 
a Cabinet officer would. But then, we are accountable to an electorate. 
He is not. He is accountable to one man only.

I think that accountability to the electorate is one that we cannot 
lightly take, nor can the power we derive from them can we lightly 
abandon, give it up to the Executive.

Mr. Scheuer.
Mr. SCHEUFP. " .r. Chairman, I think you have summed it up 

beautifully.
I would again press Professor Dorsen to give us his feeling as to 

when does the public's right to know—I think we have settled on the 
Congress right to know, we have no disagreement on that—when does 
the public's right to know prevail over the right of privacy of an 
individual or a corporation pursuing a course of conduct inimical to 
the public interest of the United States whose decision is that?

Is it the Secretary's ? And do we have the legal authority to direct 
him, in requiring those corporations to file, to notify those firms that 
they will no longer enjoy a cloak of secrecy in their course of conduct 
which is contrary to the interest of the United States?

Mr. DORSEN. On the last point, I think the answer is that that would 
be a very proper and sound procedure, and to the extent that my view 
is sought on that question, I agree that you should do that.

On the issije of whether or not the public's right to know is superior 
to this right of privacy asserted by the firms, T believe, in gereral. the 
answer is that the public's right to know is superior.

The onlv problem I have here is this representation of confidentiality 
that could have been understood by some people to apply to Congress. 
I am not asserting, because this is a delicate matter and a number of 
factors, that that outweighs the public's right to know.

Mr. SOHKFT.R. Over the past 10 yean? or so, firms have been required 
io report that they have been approached, but thev have not been re 
quired to notify the Secretary whether or not they have complied with 
the boycott.

T,pt us nqpiimo that, in npswer to the roouest of myself and this com 
mittee, this distinguished Secretary decides to require firms who have 
filed but have not been required to notify the Secretary as to whether 
they have or have not, in the past, observed the Arab boycott and 
knuckled under to those demands. When Mr. Morton requires them to 
refile and to inform him as to whether they are complying or whether 
they have complied, should we direct him. since this is the first time 
that they have given him that crucial information, should we direct 
him to notify them that that information will be forwarded to the 
Congress and may be released to the public, that they cannot count on 
a cloak of secrecv!
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Mr. DORSEX. I may have answered that question ambiguously before, 
I av. very grateful to you for asking it.

On further consideration, I think you should do that. It would clear 
up the ambiguity for the future, and there will be no further problem 
of misrepresentation.

If he does not do it, he, at least, will be on notice that a majority of 
this subcommittee believes it has the power and that you expect that 
information for legislative purposes.

Mr. SCHZUER. Thank you very much.
I want to say that I have been a friend and a colleague and a j.*reat 

admirer of Professor Dorsen for those 20 years he has described, He 
has followed Professor Berber's example here in being diffident and 
stoic, but in his activity in New York City he has not only been a pro 
fessional of great quality in the practice and teaching of the law but 
he has been a political activist of great distinction and great courage^

I have admired his work for several decades. I am delighted to have 
had him here. I want to tell him how much we have all appreciated his 
fine testimony.

Mr. DORSEN. That is very kind of you, sir. Thank you very much.
Mr. Moss. I want to thank you, also. I know that the committee has 

gained a great deal from your opinions and the dialog we have had 
today.

The reservations in the record will be held. I hope that we can have 
the material supplied as promptly as possible.

Mr. DORSEX. Very promptly.
Mr. Moss. With that, the committee will stand adjourned until——
Mr. SCHEUER. May I ask unanimous consent that if either of the 

two witnesses decide to amend or enlarge their remarks in any respect 
they may do so?

Mr. Moss. Is there objection ?
Hearing none, it is so ordered.
The committee will stand adjourned until tomorrow morning at 

10 a.m., when we will hear from Prof. Philip B. Kurland, University 
of Chicago Law School.

Thank you very much.
[Whereupon, at 1:07 p.m., the subcommittee adjourned, to reconvene- 

at 10 a.m., Wednesday, October 22,1975.]
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CONTEMPT PROCEEDINGS AGAINST SECRETARY OF 
COMMERCE, ROGERS C. B. MORTON

WEDNESDAY, OCTOBER 22, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ox OVERSIGHT AND INVESTIGATION'S, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Rayburn House Office Building, Hon. John E. Moss, chairman, 
presiding.

Mr. Moss. The subcommittee will be in order.
Yesterday at the opening of the hearings I made certain remarks 

regarding the reasons for the session on legal issues involved in the 
refusal by the Secretary of Commerce to comply with the subpena 
duces tecum issued by this committee for information in connection 
with the operation of an Arab boycott in the United States. The 
remarks I made at that time apply here today.

Our witness for today, a very distinguished one, who will round 
out the opinions the committee has sought from recognized consti 
tutional experts, is Professor Philip B. Kurland of the University 
of Chicago School of Law. His curriculum vitae has been made avail 
able to all members of the subcommittee. Otherwise let it suffice to 
say he has a long history of distinguished scholarship in the field 
of constitutional law and has written on executive privilege as well 
as the problems of the Congress in gaining information held by the 
Executive.

I wonder at this time if you would rise and be sworn.
Do you solemnly swear that the testimony you are about to give 

this subcommittee shall be the truth, the whole truth, and nothing 
but the truth so help you God ?

Mr. KURLAND. I do.
Mr. Moss. Will you please identify yourself for the record.

TESTIMONY OF PHHIP B. KURLAND, PROFESSOR OF LAW, 
UNIVERSITY OF CHICAGO SCHOOL OF LAW

Mr. IYURLAND. Philip B. Kurland, professor of law at the Uni- 
vei-sity of Chicago.

Mr. Moss. We welcome you and you may proceed at your own pace.
Mr. KVRLAND. Thank you. Mr, Chairman.
Chairman Moss and members of the committee. I am happy to be 

here to testify, at the request of the sulx-ommittee. on the question 
of the Department of Commerce's immunity from oversight by this

(101)
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committee with reference to statements filed with the Department of 
Commerce by exporters to Arab countries.

I have read the hearings of September 22,1075, at which Secretary 
Morton testified, and I have examined the .Attorney General's Opinion 
of September 4.19T5. I should say at the outset that I am of the opin 
ion that, as a matter of law, they are wrong in their claim for executive 
immunity from congressional oversight in this matter.

I have prepared a written statement which, I believe, has been dis 
tributed to the members of the subcommittee. I can proceed, as the 
chairman chooses, to read the statement and then submit to exami 
nation, or to submit to examination directly.

Mr. Moss. I think it might be beneficial to read the statement and 
perhaps discusss it. If you would like to have the statement included 
in the record at this point so that you have a greater latitude in discus 
sion, the Chair would be pleased to ask unanimous consent that that be 
permitted.

Mr. Krni.ANT>. I am perfectly prepared (o read the statement and 
submit to questions during the course or after the statement.

Mr. Moss. Fine. Let us follow that format.
Mr. KVRLAXD. Thank you. Mr. Chairman.

I. BACKGROUND

The issues I>efore this committee derive from the provisions of the 
Export Administration Act, which sets out at section 3(5), 50 U.S.C. 
App. section 2404(5). the jxilicy of the United States as enacted by 
the Congress of the United States. Section 3(5) states:

It is the policy of the United States (A) to oppose restrictive trade practice 
or boycotts fostered or imposed by foreign countries against other countries 
friendly to the United States, and (B) to encourage and request domestic con 
cerns engaged in the e*i>ort of articles (etc.) to refuse to take any action. Includ 
ing the furnishing of information or the filming of agreements, which has the 
effect of furthering or sup|>orting sucli restrictive trade practices or boycott* 
fostered or imnosrd by any foreign country against another country friendly 
to the United States.

The Department of Commerce, according to its own publication?, 
agrees that—

Virtually every transaction with most Arab countries will involve a boycott 
of Israel request at some state of the transaction. Such requests may take 
various forms .. . e.g., that the goods may not be of Israeli origin or the product 
of a boycotted llrm, or that the bidder agrees to abide by the Country's boycott 
of Israel regulations....
Memorandum of the United States Department of Commerce, the 
Assistant Secretary for Domestic and Internfltional Business, en 
titled. "Department Policy on Dissemination of Trade and Investment 
Opportunities Containing Restrictive Trade Practices." and signed by 
Trayis E. Reed, Assistant Secretary for Domestic and International 
Business.

That memorandum states flatly. "The Department will continue to 
disseminate trade and investment opportunities from Arab countries 
including those with boycott clauses." It purports to satisfy the poli- 
cies announced in section 3(5) by a stamp affixed to such dissemina 
tions which informs the recipient that the American policy is against
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supixnting such boycott clauses, but that it is not illegal for any Amer 
ican firm to comply with such boycott demands. This stamp appears 
to be the extent of the total effort made by the Department of Com 
merce to secure compliance with American policy.

Parenthetically I should say I have been informed this morning that 
the statement about illegality of such performance has been removed 
at the direction of the Secretary of Commerce.

There is no question raised and none could be raised that this com 
mittee has the right and the duty to determine whether the administra 
tion of the law is in conformity with its objectives and to consider 
legislation that might be required to assure more realistic compliance 
witli the statutory policy, if that should prove necessary. Tangentially 
to the immediate issues*, the committee also has the duty to discover 
whether the Federal Trade Commission and the Securities and Ex 
change Commission are enforcing the antitrust and securities laws 
which might be violated by the boycotts in question here.

Pursuant to these rights and duties, this committee issued a demand 
to the Secretary of Commerce for the reports that are required by law 
to be made to the Department of Commerce by every international 
trader of any boycott request with that request, if any, by such Ameri 
can business firm, and it is that subpena which creates the issues with 
which we are dealing now.

II. SECRETARY MORTON *8 PURPORTED RELIANCE ON THE ATTORNEY
GENERAL'S OPINION or SEPTEMBER s, IOTS

The chronology of events is of some importance to an understanding 
of the issues here, because, at the hearings of this committee on Sep 
tember 22, 1975, the Secretary of Commerce purported to rest his re 
fusal to comply with the committee demands on an opinion of the 
Attorney General. At pages 14-15 of the transcript, Secretary Morton 
said: "The materials nave not been provided because we have been 
given an opinion by the Attorney General not to make them available."

Of this statement, two observations should be made. First, the Opin 
ion of the Attorney General did not tell the Secretary not to make them 
available. At most, the Opinion said that the Secretary need not make 
them available. And. it should be noted that, in fact,"despite the At 
torney General's Opinion, the Secretary has offered to make available 
a large portion of the data that the opinion says he need not make 
available.

Second, the Attorney General's Opinion is obviously an after 
thought. We do not have here a Secretary acting on the advice of the 
Attorney General, we have rather a Secretary who has solicited a brief 
from his counsel in support of a position that he had long since taken 
•without that counsel's advice. The chronology makes this clear.

The data was requested on July 10,1975. On July 24, the Secretary 
of Commerce informed this committee that he would not supply the 
dat* because of the authority given him by the Congress to refuse to 
deliver such data. That authority purported to be section 7(c) of the 
statute, to which I shall direct my remarks shortly. Because of this 
refusal, on July 28, this committee issued a subpoena for the required 
data. On August 22, the Secretary again directed a letter to this com-
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mittee saying that he would not comply with the subpoena. On that 
same day, i.e., after he had twice rejected the demands of this com 
mittee, he first addressed a request for an opinion of the Attorney 
General that the Secretary need not comply with the demand. The 
Attorney General's opinion in support of the Secretary's position was 
delivered on September 4. On September 22, the Secretary testified that 
his actions were taken at the direction of the Attorney General, which 
I submit could hardly have been the case.

in. THE VALIDITY OF THE ATTORNEY GENERAL'S OFIITION 
OF SEPTEMBER 4, 1»75

In any event, the status of an opinion of the Attorney General ought 
not to be misconstrued. Such opinion is advice given to a client and not, 
in any way, authoritative or binding on Congress or the courts. Mr. 
Justice Jackson, speaking of just such an opinion that he wrote as 
Attorney General, referred to it in Youngttovm Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 649 N. 17 (1952), as "partisan advocacy." 
''Partisan advocacy" is exactly the proper label for the opinion in 
question here. It is a brief, not a judgment; it does not weigh argu 
ments, it makes them.

Section 7(c), 50 U.S.C. App. Section 2406(c) of the act provides:
No department, agency or official ex* reining uny function* under this Act shall 

publish or disclose information obtained hereonder which is deemed confidential 
or with reference to which a request for confidential treatment Is made by the 
person furnishing such information, n<2le«« the head of such department or 
agency determines that the withholding thereof is contrary to the national 
interest

It is from this section and this section alone that, the Secretary and 
the Attorney General derive the proposition that the data demanded by 
this committee should not be supplied to it.

Both the Secretary and the Attorney General hare eschewed reliance 
on so-called executive privilege, for good reasons. There isn't a sem 
blance of evidence that any of the matters sought to be kept from 
Congress here involves either diplomatic or military secrets or confi 
dential communications between Government officials.

Moreover, the concept of executive privilege is still in bad odor as a 
result of its persistent abuse by recent executive actions. But attempts 
to frustrate congressional inquiry into executive action smells the same 
whatever the title given to it
A. The alleged presumption

The sole question at issue here, then, is what is the meaning and 
intent of Congress in the enactment of Section 7 (c). The Secretary and 
the Attorney General would have you indulge a presumption* that 
Congress intended that this section forestall the congressional over 
sight and legislative functions except with the permission of the Secre 
tary of Commerce who is the very subject of the oversight investiga 
tion that is involved here. When it comes to-evidence in support of 
such a presumption, however, there is nothing except die personal pre 
dilection of the Attorney General and his predecessors in their posi 
tions as advocates for the persons they are seeking to protect from 
congressional inquiry.
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The heart of the Attorney General's opinion, and the language a* 

reiterateu by the Secretary at the September 22 hearings, is to be 
found in the words on page 4 thereof. "The foregoing opinions have 
proceeded under the general assumption—which I share—that statu 
tory restrictions upon executive agency disclosure of information are 
presumptively binding even with respect to requests or demands of 
congressional committees."

However much one may admire the Attorney General—and I am 
one of those who certainly does—bis personal or official predilections 
can hardly be taken to be those of the Congress. And it is the intent of 
the Congress that must be controlling in the interpretation of a stat 
ute. I find it difficult to accept the proposition that it should be pre 
sumed that Congress by its silence, intended to cut itself off from data 
appropriate and necessary to its oversight legislative functions, as I 
shall explain later.

The Attorney General calls his interpretation a "standard interpre 
tation," but what makes it "standard" except his calling it such is not 
evident. It is not surprising that there is no authority cited in support 
of this "standard interpretation."

The Attorney General purports to rest his conclusion, in part, on the 
fact that Congress has written gome statutes in which it specifically 
states that Congress is not included in the injunction of secrecy. He 
draws the conclusion that Congress' failure so to provide here indicates 
an intent to allow the Secretary to keep the data from Congress.

The Attorney General could, of course, have also cited legislation 
which specifically says that Congress is to be included among those 
whose access to data is prohibited. And from these he could draw the 
conclusion that the failure of the statute in question here specifically 
to include Congress among those who are barred means that there was 
no intention to oar Congress from the data.

The fact is that there are three kinds of statutes: One specifically 
says that Congress is not barred from access; a second specifically says 
that Congress is barred from access; and the third, on which the first 
two shea no light whatsoever, where Congress is silent. The third 
category is by far the largest and any "standard interpretation" that 
Congress intended to destroy its power of oversight each time by its 
silence would have very broad effects. If such a construction were to 
prevail, Congress would indeed be, like Milton's Samson Agonisto* 
"Eyless in Gaza, at the mill with the slaves."
B. The to-called legitlative hi#tory

The Attorney General's contention that the legislative history of the 
statute supports his construction is also without foundation. He does 
not rely on any legislative history that occurred during the course of 
the passage of'the I960 law or its'predecessor 1949 act. He purports to 
rely on the fact that in 1956 Senator McClellnn proposed an amend 
ment that would, in effect, have precluded the assertion of executive 
privilege by the Secretary of Commerce in regard to foreign trade 
with Russia. It had nothing to do with section 7(c), and the with 
drawal of the amendment could hot be construed as acquiescence by 
Congress in the Secretary of Commerce's interpretation of executive 
privilege. See Congressional Record for June 14,1956, at p. 10405.
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Two proposals for amendment of the act were made in 1962. Both 

•were withdrawn by their sponsors without action taken either in com 
mittee or on the floor. Congressman Kitchin's was withdrawn, accord 
ing to the Attorney General's opinion, after he was assured "that 
nothing in the present statutes would prohibit the Department from 
furnishing information obtained by it to a congressional committee." 
(P. 8.) Senator Heating's was withdrawn because the "issues required 
further study." (P.».)

Obviously their is nothing in the legislative history that has been 
offered that suggests support for the proposition that section 7(c) 
calls for the congressional surrender of its oversight authority, except 
at the discretion of the Secretary of Commerce, the position for which 
the Attorney General contends. Indeed, the withdrawal of Congress 
man Kitchin's amendment was based on representations that the data 
would be available to Congress.
C. The argument of administrative interpretation

Finally, the Attorney General rests on a reed no stronger than the 
others that he preferred. He says that there are cases which hold that 
a court in seeking congressional intent may give weight to administra 
tive interpretation of an ambiguous provision. And clearly there are 
such cases. There are also cases refusing to give effect to administra 
tive interpretation. There are none which say that in the event of a con 
flict between the Executive and the Congress it is the executive view 
of a statute that should be held controlling, which is the position for 
which the Attorney General is contending here.

There is another reason why the argument of administrative inter 
pretation fails here. The argument rests on the existence of a long 
standing, continuous, and uniform construction, preferably rendered 
in the context of adversary proceedings. There is no evidence of any 
such longstanding, continuous, and uniform construction in anything 
like adversary proceedings here. Certainly none was shown in the 
Attorney General's opinion.

Indeed, if we look only at the facts of the case before tis, we see the 
ambivalent behavior of the Department of Commerce under section 
7(c). For the Secretary is quite prepared, without any finding that 
revelation would not lie contrary to the public interest, to submit al 
most all of the data contained in the confidential files requested. His 
reliance on section 7 (c) is limited to the revelation of the names of the 
filing parties and the data that might identify tvose parties. Surely 
that is not consistent construction of section 7(c) that Congress may 
not. have "confidential data" except on a findincr by the Secretary that 
the revelation would not be contrary to the public interest. Certainly 
section 7(c) cannot be construed to mean that Congress may be denied 
access to data necessary for it to perform its constitutional duties of 
legislation and oversight at the mere whim of the Secretary. But that 
is thr construction offered here by Secretary Morton.

If the failure or refusal by an executive agency to deliver data re 
quested by the Congress were to constitute authoritative precedent 
for refusal to honor subsequent requests, then Congress has, indeed, 
already lost its oversight function. During the 93d Congress, the Sub 
committee on Separation of Powers of the Senate Committee on the 
Judiciary produced a partial catalogue of executive branch refusal to
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deliver data in response to congressional inquiry. The committee 
print is entitled: ''Refusals by the Executive Branch To Provide In 
formation to the Congress 1964-73." The catalog is a large volume. It is 
571 pages long. I assure you that it affords precedent for any refusal to 
comply with legislative inquiry. But I refuse to believe that past viola 
tions of law are authority for further violations.

IV. THE PROPER BEADING. OF 8ECTIOX 7 (C)

The legal argument in support of the Attorney General's conclusion 
can best DC described as sophistical. The essential question to be an 
swered remains that which the Attorney General stated at the outset 
of the opinion. Dues the silence of the statute as to the accessibility of 
the data to Congress create a presumption that Congress was not to 
hare access to the data? The Attorney General would indulge such a 
presumption, but solely on the basis that he and his predecessors, as 
counsel to the members of the executive branch, would prefer to 
exonerate their clients from congressional oversight.

I should think that the presumption would go in the opposite 
direction. My reasoning is syllogistic.

1. The major ^remise is that the congressional function of oversight 
and investigation is a power and duty of primary importance to <>nr 
constitutional system of checks and balances. If judicial support for 
that proposition is necessary, it is available in abundance. For ex 
ample, there is this language from the opinion of Mr. Chief Justice 
Warren, in Quinn v. United States. 349 U.S. 155,160-61 (1955):

There can be no doubt as to the power of Congress, by Itself or through its 
committees, to Investigate matters and conditions relating to contemplated lecis- 
latlon. This power, deeply rooted in American and English Institutions, is Indeed 
coextensive with the power to legislate. Without the power to investigate— 
including of course the authority to compel testimony, either through its own 
processes or through judicial trial—Congress would be seriously handicapped 
in its efforts to exercise its constitutional functions wisely and effectively.

The long history of congressional investigations was detailed in 
what remains the prime authority on this point, McGrain v. 
Dauffherty, 273 U.S. 135,160 et seq. (1927). See also the recently pub 
lished five volumes on congressional investigations edited by 
Schlesinger and Bruns. Congress Investigate*: A Documented His 
tory 1798-J974 (Chelsea Hou?e-Bowker,'l975).

2. My second proi»osition is that a legislature is not deemed to sur 
render its power in the absence of what the Supreme Court has called 
"clear and unmistakable evidence of the intent to part with it." 
Rochester Ry Co. v. City of Rochester, 251 U.S. 236, 248 (1907). In 
another case, the court said:

An alleged surrender of suspension of a power of government respecting any 
matter of public concern must be shown by clear and unequivocal language: it 
cannot be inferred from any inhibitions upon particular officers, or special tri 
bunals, or from any doubtful or uncertain expressions.

Wheeling <P B. Bridge Co. v. Wheeling Bridge Co.. 138 U.S. 28T, 
293 (1891). It was Chief Justice Taney who put the proposition in 
these words:

Neither will the court, in expounding a statute, give to it a construction which- 
would In any degree disarm the government of power which has been confided to
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at for the general good—unless plain and express words indicated that such 
•was the intention of the Legislature.

Brown v. Bucheme, 19 How. 183,195 (1857).
I should think, however, that one need not resort to judicial author 

ity but only to commonsense, which is perhaps in shorter supply, to 
support the presumption that Congress is not to be deemed to sur 
render its authority to oversee the functioning of the Department of 
Commerce itself, or that it be exercised solely at the discretion of the 
Secretary of Commerce.

3. The conclusion that follows from these premises is that section 
7(c). which is totally silent on the surrender of the congressional 
investigatory power, cannot lie utilized to support the failure of 
Secretary ^lorton to surrender to this sul)coininittee the documents 
eubpenaed from him.

1 would make one more point, l>efore ending, because the issue was 
raised, if tangentially. in the September 22 hearings of this subcom 
mittee. That point is that the Secretary of Commerce's reliance on the 
Attorney General is not exonerative of his contempt of Congress. Here 
I would refer you to a judgment of the Supreme Court in Sinclair v. 
United'States,'279 U.S. 263,299 (1929):

There is no merit In appellant's contention that be Is entitled to a new trial 
because the court excluded evidence that in refusing to answer be acted in good 
faith on the advice of competent counsel. The Kist of the offense is refusal to 
answer pertinent questions. No moral turpitude is Involved. Intentional violation 
is sufficient to constitute guilt. There was no misapprehension as to what was 
called for. The refusal to answer was deliberate. The facts sought were pertinent 
as a matter of .law, and Section 102 made it appellant's duty to answer. lie was 
bound rightly to construe the statute. Ills mistaken view of the law Is no defense.

Thus. Secretary Morton cannot l>e exonerated from his duty to 
comply on the ground that lie was following counsel's advice where, 
as here, that advice was invalid as a matter of law.

Allow me to say. in conclusion, that the immediate issue before this 
subcommittee, the duty of the Secretary of Commerce to submit the 
documents that the subcommittee has subpenned, is of great im 
portance in itself. It is even more important, however, in the context 
of recent migrations of constitutional power from the Congress to 
the executive branch of the Government. Senator Krvin, in his fore 
word to the document to which I have already referred: Refusals by 
the Executive Branch To Provide In format ion to the Congress, wrote 
these words, which I commend to you as wisdom based on experience 
and the old-fashioned concept of the Constitution that made Congress 
the first branch of Government. He said:

The power of Congress, under onr Constitution, to inquire never has been 
seriously in question. To the extent that Congress has acceded to executive 
branch denials or the withholding of information, it has failed to enforce its 
authority and has vacated its power to inquire. The diversity of a legislative 
body, which is Its very nature, easily permits incidents to become obscured. When 
one subcommittee or another is frustrated In its efforts to obtain essential data, 
the facts surrounding the rebuff often escape attention or ucwn too insignificant 
In the single instance to warrant vociferous action. It is these individual in 
stances in which Congress is denied information, when regarded collectively, that 
contribute to the deterioration of the constitutional authority of Congress.

I urge this sulx-ommittee not to contribute to the continued destruc 
tion of congressional authority. The constitutional plan of checks and
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balances, an essential safeguard for American liberties, is constantly 
endangered by failure of Congress to assert its authority vis-a-vis the 
Executive. I trust that this case will not prove another instance of such 
surrender; the rights at stake arc not those of individual Congressmen, 
they are the rights of the American people whose representatives you 
are.

Thank you, Mr. Chairman.
Mr. Moss. Thank you. Professor Kurland.
I want to give you this assurance that I ns chairman of this sub 

committee intend to pursue this matter just as far as I have the votes 
to support me.

Mr. Kt'RLAvn. I hope you will. sir.
Mr. Mow. Because I also regard it as a most vital constitutional 

question. When the privileges of the House are involved I have no 
partisan politics.

The Chair at this time reserves his time and recognizes the gentle 
man from Texas, Mr. Coll ins.

Mr. COLLINS. Thank vou, Mr. Chairman.
Professor Kurland, I am not a lawyer, I am strictly a layman. This 

is a very definite leg&l question and even a constitutional question 
which is probably the most technical of all law. But let me see how 
you understand the basic facts. As I understand it, in law we use the 
term "depends on this case," every situation is completely different. 
In other words, we just don't draw a broad principle that applies to 
everything, do we ?

Mr. KURLAND. You are calling on my weakest capacity as a peda 
gogue because the answer has to be yes and no, as usual. The function 
of the Congress, which is also a body which is charged with obedience 
to the Constitution, is to lay down general rules applicable to every 
body. The function of the court* is to decide particular cases. In the 
course of deciding those cases it will expound principles and reasons 
why the conclusion is reached. Presumably those principles and rea 
sons will be equally appliable to later cases whose facts require the 
application of those rules or principles. While it is true that the court's 
act on a case-by-case basis, they purportedly act on principles which 
transcend the immediate cases they are deciding.

Mr. COLLIXS. That is a good answer. That broadens my viewpoint
Let me take it from here. When we draw up a law we are in a 

sense rather broad, in our terminology, but as I understand this situa 
tion, the law that applies states that the Secretary shall make the 
decision based on his determination as to national interest. Is that 
your understanding of the law ?

Mr. KURLAND. I will have to ask what decisions, Mr. Collins ?
Mr. Comxs. As to whether to turn over the information is the 

decision.
Mr. KURLAXD. Whether to turn over the information to the 

Congress?
Mr. COLLINS. To turn over information which has been secured by 

him. His decision is whether to turn over information which was se 
cured bv his Department from others.

Mr. KURLAND. I do not read the statute as saying that it is his deci 
sion as to whether to turn over the information to Congress. It is quit*



110
trur that I would read the statute that he has to make the decision as 
to whether the materials are going to be made available for publica 
tion and dissemination. My proposition is really a fairly simple one, 
that the limitation on publication is not, and is presumed not to be, 
applicable to congressional requests for information.

Mr. COLLINS. In other words, you determine that the line here, which 
is the key sentence in the act, "shall publish or disclose information 
obtaine-d hereunder," do»s r.ot apply to Congress?

Mr. KCRLAND. Tha ; correct.
Mr. COLLINS. Why uo you isay that?
Mr. KURLAND. Because the function of privacy with regard to data 

collected and with reference to competitors and others is the purpose of 
the rule, and the Congress, because of its constitutional obligations is 
to be presumed not to have been cut off from its constitutional func 
tions unless it has specifically surrendered those functions.

Mr. Levi, I should point out. does not say that this law says that 
Congress shall be cut off. He says that is the question, and he is willing 
to raise a presumption that it means Congress as well as the others. I 
am saying that it does not raise such a presumption.

Mr. COLLINS. Let me take the next phase of this which is whether he 
is responsible for turning it over or whether he shall withhold it. He 
says withholding thereof is contrary to the national interest.

Now. the subject matter that they are seeking to decide in this com 
mittee in regard to boycotting is determining whether information on 
boycotting is to our national interest. Only one time do I know that the 
United Nations has taken a specific stand on boycotting. The United 
Nations favored a boycott and voted a boycott on its own. In 
our country, we have not only recognized boycotting, but this session 
of Congress passed a law legislating and mandating that secondary 
boycotts were permissible. With boycotts being recognized nationally 
and internationally, why is it to our national interest to get involved 
in providing information to this committee ?

Mr. Moss. Again the Chair points out he has requested from the legal 
scholars who have agreed to prepare briefs that they address them 
selves only to the legal questions involved. The policy questions on 
boycott remains a congressional matter for resolution. It is not an 
issue, with the present controversy surrounding the failure of the Sec 
retary to respond to a subpena duces tecum issued by this committee.

Mr. COLLINS. Let me follow up what the chairman said. Does the 
subject matter on which the Secretary is required to furnish infor 
mation have any essence to the answer or not, or does he have to fur 
nish it regardless of what the subject matter is?

Mr. KfRLAND. I speak to the proposition with regard to the publica 
tion and dissemination of this matter to others than those who are pur 
suing their constitutional functions. I would expect, for example, that 
if the Department of Justice was seeking the information in order to> 
discover whether the behavior within the Department of Commerce 
was proper, there would be no suggestions that this language was in 
tended to cut the Department of Justice off from that data; or if the 
grand jury was seeking data on this ground, I would submit there is 
no basis for precluding grand jury access, and Congress' function, in 
its investigative capacity here, I would submit has equal rights under 
the same statute.
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Mr. COLLINS. You are saying that if you went to the Justice Depart 

ment, they would have the right because of the nature of the subject 
matter that they were requesting.

Mr. KCRLAXD. They would have the right because they are like the 
Congress. I take it. charged with investigating defalcations by ex 
ecutive officials.

Mr. COLLINS. But they can't investigate without cause.
Mr. KrRLAXD. Who makes the determination of cause ?
Mr. COLLINS. The subject matter does.
Mr. KVKLAND. I don't see how the subject matter does, Mr. Collins.
Mr. WAXMAN. Would the gentleman yield ?
Mr. COLLINS. I yield.
Mr. WAXMAN, The gentleman's line of questions seems to indicate 

there is some question open as to our policy against boycotts in light 
of international boycotts and labor union restrictions, but let me refer 
the gentleman to the language of the Export Administration Act, 
where it says:

It is the policy of the U.S. to oppose restrictive trade practices or boycotts 
fostered or imposed by foreign countries against other countries friendly to the 
United States, hence to encourage or request manufacturers or concerns in export 
of articles to refuse to take any action including furnishing of information which 
has the effect of furthering or supporting such restrictive practices of boycotts 
fostered or imposed by any boycotting country friendly to the United States.

The President of the United States has made it clear that it is the 
policy of this country to oppose these kinds of boycotts. Secretary Mor- 
ton made it clear to us that he believes that the policy to oppose boy 
cotts IF not in dispute.

On the form itself furnished to the businesses that are requested to 
file this information, not requested I should say by law, mandated to 
file this information^ it says, "It is the policy of the United States to 
oppose restrictive trade practices or boycotts."

Mr. Moss. We are dealing with a very narrow issue. The issue is the 
legal authority of this committee as opposed to the asserted authority 
of the Secretary of Commerce. Is the Congress barred from inquiry 
because of the Secretary's interpretation of a provision of the statute ? 
That is really a very narrow but an extremely significant issue. We 
should not try to get into the policy questions which, while interesting 
are not relevant to this inquiry at this point. They were as we started 
the inquiry because we started to inquire into boycotts in this instance 
and their effect upon the securities of publicly held corporations, the 
possible effect on trade practices. But we have been taken off that 
course by the refusal of the Secretary of Commerce to respond to tha 
subpena clucas tecum duly issued under the authority of the House of 
Representatives.

Mr. WAXMAX. If the gentleman will yield further, I think the chair 
man's point is correct as stated, that the policy question is not under 
discussion, only the legal question before us ofthe Secretary's refusal 
to give us information. I think it ought to be settled—and not be left 
in question—that the policy question is not even in dispute. No one is 
questioning whether the policy of that law which says we are trying 
to discourage these kinds of boycotts is very clear, and supported by 
the administration and supported by the Congress. I would not want 
to have the public receive any inference that that question is still left 
open.
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Mr. COLLINS. You are a constitutional lawyer, Mr. Kurland, and 
the chairman is defining very well what we have. As a constitutional 
question, does Congress nave the right to demand under this law, with 
out showing cause, any information that any Secretary has?

Mr. KURLAND. Let me first say that 1 don't think it is a constitutional 
question and I don't think it is a constitutional question because the 
Attorney General did not raise a constitutional defense. The only 
defense which is raised here is under section 7 of the statute. Under 
section 7 of the statute, I don't have any doubt that so long as the 
subject matter is within the competence of this committee, and I hare 
no doubt that the subject matter here is in the competence of this com 
mittee, that the committee has the power to secure this data. There 
might be defenses which have not been asserted, constitutional de 
fenses, like the privilege against sel f-incrimination but that is not. I 
take it, in issue here.

Mr. COLJJNS. Those who turned over this material to the Commerce 
Department realized that the Department had a long history of keep 
ing this material confidential. Xow, what is the Secretary of Com 
merce's legal obligation to those who turned over this material to him 
and believed it would be kept confidential ? What is his responsibility 
to the parties who turned it over to him ?

Mr. KrRLANi). His responsibility is to conform to the laws of the 
United States and the Constitution of the United States which re 
quires him to turn that data over to Congress when it properly seeks 
it.

Mr. COLLIXS. In this case or in any rase, as you see it, is it really this 
broad, in any case a committee of Congress has the right, if it was 
within the jurisdiction of that committee, to ask for any information 
that they have regardless of how they secured the information.

Mr. KURLAND. Yes. so long as it is within the jurisdiction of the 
committee and .so long as there is no constitutional barrier to the provi 
sion of the information such as the privilege against self-incrimi- 
nation. There is one other possibility. The Congress has undertaken 
from time to time as regards income tax returns to cut itself off from 
access.

Mr. COLLINS. Thank you. Mr. Chairman.
Mr. Moss. The Chair reserved his time. I would like to raise another 

question with you. Referring to the grand jury, this body itself has 
been called the grand inquest of the Nation. It derives from the English 
House of Commons which was really a grand jury, in a sense a national 
grand jury, L, fore it became a clear giver of laws. Is that true?

Mr. KURLAND. Yes, sir.
Mr, Moss. That is the antecedent of this House.
Now, in the case before us, the material sought is material which 

is required by law, the law being the regulations, to be submitted by 
any firm that engages in this kind of trade where a boycott provision 
is required as part of their agreement. So. it is not discretionary with 
the firms whether or not they supply the material to the Secretary; 
they must submit it to the Secretary.

Mr. KURLAND. That is right, sir.*
Mr. Moss. So, we are not dealing with matters which are volun 

tarily submitted under an agreement that it will be privileged and 
kepv from anyone.
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Mr. Kriu.AM). It is not subject to negotiation.
Mr. Moss. Xow. there has'been no raising of the question of Juris 

diction of this committee by 8113-0110. We have clear jurisdiction under 
the rules of the House of Eepresentatives over two very important 
agencies directly involved in the trade practices and iu the marketing 
of securities of publicly held corporations in the United States. It is 
necessary, if we are to make an evaluation of the i r let of any kind 
of boycott, to know who is being boycotted. Isn't . aat correct ?

Mr! KURLAXD. I certainly think that comes within the aiea of rtla- 
vant inquiry.

Mr. Moss. Now, if we were, even for the moment, to stipulate that 
this might be inferred from the enactment of the section 7, wasn't 
that pretty well removed, not by an inference but rather explicitly, 
in the section 552 of title V ?

Mr. KDRLAND. I should think the answer to that is clearly yes. I 
assume that Professor Berger made that point sufficiently so that I 
need not repeat it.

Mr. Moss. But I think it well to review it because in subsection 3 we 
have: "This section does not apply to matters that are," and it lists 
several and subsection 3 is specifically exempted from disclosure by 
statute. This kind of exemption, section (c), then follows. This sec 
tion does not authorize the withholding of information or limit the 
availability of records to the public except as specifically stated in 
this section. This section is not authority to withhold information from 
Congress. These exemptions do not constitute the authority to withhold 
from the Congress. Xow, that was the later enactmen; ; was it not ? 

Mr. KURLAND. Yes; it was.
Mr. Moss. Therefore, any fair reading of the law would say that 

that is the law at this moment, the statutory law.
Mr. KURLAXD. I should say yes. I would repeat that I do not need to 

rely on the Freedom of Information Act to reach the conclusion which 
I have reached with regard to section 7.

Mr. Moss. I quite agree. I am not. as my distinguished ranking 
minority membet-, a lawyer. But I spent 11 years writing the Freedom 
of Information Act where we went over many, many cases comp'arible 
to this, many assertions of authority in the execut': '& brandies and 
departments.

Mr. KURLAXD. I don't think the intention of Congress is shadowed in 
any way whatsoever.

Mr. Moss. Really what we are faced with is. Is Congress going to 
continue to assert its role as the prime representatives of the people and 
insist upon being fully equal, at least, if not the dominant partner in 
Government ?

Mr. KrRr,,\xn. I hope you assert that constitutional oblib -tion. 
Mr. Moss. I thank you. 
Mr. Ottinger.
Mr. Oinxor.j!. Thank you. Mr. Chairman.
I have no questions I think it is the most lucid, clear, best testimony 

I have heard in my 7 years in Congress. I want to congratulate you. I 
hope we get you to Harvard Law School. 

Sfr.'KrRi.Axn. You are very kind. 
Mr. Moss. Mr. Schener.
Mr. SCHKI-KK. I. too. witli to congratulate Professor Kurland on- 

some very excellent testimony.
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"\Ve did hear from a Harvard law professor yesterday. It would be 
difficult to tell who is primus inter pares of the three very'distinguished 
witnesses we have heard.

On the penultimate line of page 13 you say that you "refuse to believe 
that past violations of law are authority to further violations." Now, 
are you saying there that the authority for our right to information 
from theexecutive branch rests on a statutory base?

Mr. KURLAND. No. Mr. Scheuer.
Mr. SCIIKUKR. I understood that the base was constitutional and that 

whatever past violations there were, on the numerous occasions when 
the executive branch has failed to give us information we have re 
quested, were violations of their constitutional obligation to provide 
this information and not violations of statutes.

Mr. KVRLAXD. I would say that your right to investigate and secure 
data is n part of voii, constitutional authority and duty and the failure 
to comply would be a constitutional violation.

At this point 1 expect T was really trying to state, less cogently than 
Senator Ervin used to. that you cannot say that because past misdeeds 
have occurred, current misdeeds are made valid. He used to say that 
murder has been with us for a long time and still is not legal because 
of these past activities.

Mr. SciiKX'KR. Another question comes to mind based on the ques 
tion of my distinguished minority colleague. Are there any circum 
stances under which it would be either illegal, unfair, or improper for 
us *o get information from the executive branch, regardless of the 
conditions under which that information was preferred to the Govern 
ment by private individuals? During the hearings we had on Septem 
ber 22. we pressed the, Secretary to require firms that have filed in the 
past that they have been approached by the Arabs to divulge whether 
or not they intend to acquiesce to the Arab boycott. As a result of this 
pressure. Secretary Morton notified us three days later that he was 
changing his policy, and he enclosed a form, revised to require the 
corporations and individuals who have been approached by the Arabs 
not only to indicate that they have been approached but also to indicate 
whether they intended to comply.

Since then I have written Iv'-n urging that he require firms that have 
filed over the past decade, to refile on his new form and indicate 
whether or not they have been cooperating with the Arab boycott.

Xow. the?* are firms that have filed in the past under the cloak of 
secrecy. If the Secretary goes ahead and requires these firms to refile 
and to answer the questions under section 10—before on the form it was 
made, voluntarily but that statement has been removed from the new 
form—and if they now answer on the new form, in order to eliminate 
anv question of eouity on their part in relying on the representation of 
privacy, do you think it would make our constitutional case clearer 
and less subject to anv attack if we directed the Secretary, assuming 
that lie does require these companies to refile, to inform them that 
whatever cloak of secrecy mav have been made available in the past, 
will no longer be true in the future, and that it may be that Congress 
will exercise its constitutional prerogatives to request that informa 
tion?

Mr. KrRt-Axn. T must say. Congressman, that T , o not l>olieve that 
securing the prior data on representation of confidentiality was a
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representation of confidentiality as to congressional utilization, but 
even if it were, I don't think that that is a bar to your access to the 
materials. You do not improve your legal position by having this in 
formation conveyed to those who were asked to supply data. Whether 
it improves the moral position of the Secretary of Commerce I would 
be prepared to leave to him to decide.

Mr. Moss. Will the gentleman from New York yield?
Mr. SCHEUER. Of course.
Mr. Moss. Isn't it true that this committee can, if it chooses, require 

all of these firms to supply the material directly to the committee?
Mr. KURLAXD. I certainly know of no barrier to access by the 

committee.
Mr. Moss. It would be costly duplication to the taxpayer but it ia 

clearly within the powers of the committee to require each of the 
firms— I think there are some 30,000 on the mailing list of the Secre 
tary of Commerce—to supply in detail from experience over a period 
of years in response to the needs of the committee.

Mr. KURLAXD. In addition, you could require officials to come here 
and testify under the subpena duces tecum. I have no question about 
the committee's authority in that regard.

Mr. Moss. I thank the gentleman for yielding.
Mr. SciiEtnER. I thank the witness.
I have no further questions. We had prepared some questions to 

ask you but when we read your testimony they were answered neatly, 
skillfully and eloquently. I congratulate the witness for his brilliant 
testimony.

Mr. KURLAXD. Thank you, Mr. Congressman.
Mr. Moss. Mr. Waxman.
Mr YTAXMAX. Thank you, Mr. Chairman.
Mr. Ivurland. I want to join my colleagues in commending you for 

your testimony. It is quite clear, lucid, and convincing.
I was interested in a new issue you raised and that is the issue of the 

Attorney General's role in our consideration of this legal question. 
You raised it in two aspects. One, the purported reliance by the Secre 
tary on the Attorney General's opinion and, second, you raised the 
issue whether the Secretary's reliance on the Attorney General's 
opinion, legal counsel's opinion, exonerates him in any way from 
possible contempt. Why did you raise those issues? They did not seem 
to be raised by the Secretary except in passing. Why did you feel it 
important to bring it to our attention?

Mr. KUBLAXD. It seemed to me that the very logical next step that 
this committee is committed to. as I read the September 22 hearings, 
was the process of a contempt citation being brought against the Secre 
tary. It seemed equally clear to me on the basis of the, Secretary's testi 
mony that he purported to find absolution, if you will, in the fact that 
the Attorney General had provided him with an opinion saying that 
he did not have to provide those documents. So I thought it appropri 
ate in light of the issues which were raised here, in light of the issues 
which were raised at the hearing, to respond to what I thought were 
implicit, indeed, I thought explicit, questions earlier raised.

Mr. WAXSIAN. Whether the Secretary in fact relied on the Attorney 
General's opinion or not in making his decision not to turn over that

60-044—75
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information is really sort of peripheral to the question of whether we 
have the right to that information, is it not?

Mr. KURLAXD. I would agree with the conclusion you reach. I would 
not agree that that was the position ' aken by the Secretary. As I read 
his position he thought he was firmly grounded on the opinion of the 
Attorney General and that it was a shield against the demands of the 
committee he was proposing. I addressed myself to the question 
whether there was such a shield and I find the answer is that there is 
not.

Mr. WAXMAX. It raises an interesting question about the role of the 
Attorney General. You seem to indicate in your presentation that the 
Attorney General is nothing more than legal counsel for the Secretary. 
Isn't the Attorney General in fact our lawyer, also, and what role 
should we expect from the Attorney General when we have a legisla 
tive versus executive dispute ?

Mr. KURLAXD. I turned around because sitting behind me are staff 
members of the Senate Subcommittee on Separation of Powers of the 
Senate Judiciary Committee who are about to hold hearings on the 
question of the difficulty of having Congress being represented by the 
Attorney General at the same time that the Attorney General is 
representing an executive interest in conflict with Congress.

I would like to give you a quick answer to your question but I think 
I wouldprefer to await the outcome of those hearings before I do.

Mr. WAXMAN. Lastly, a question that is not related to the others I 
have asked you. If the Secretary were to turn over this information 
to us and we wanted to make it public, is there any restriction against 
Congjess making that information public? 

Mr. KtiRi>Axn. No; I think that would rest in your discretion. 
Mr. WAXMAX. Even though the act itself says that this is not to 

be made public unless it is in the national interest to be disclosed 
and that decision is left to the Secretary?

Mr. KCRLAXD. In terms of the Secretary's discretion to make it 
public the statute imposes certain conditions. I see no such conditions 
so far as Congress is concerned. ^Ve are not dealing here with, as I 
suggested earlier, diplomatic secrets or military secrets. I could ad 
vise you as to how I think your discretion should be exercised but 
I don't see any legal compulsion as to how discretion should be 
exercised.

Mr. WAXMAX. Is there any problem with a subcommittee of Con 
gress revealing the information which the whole Congress deter 
mines should not be made public except within the discretion of the 
Secretary ?

Mr. KTJRLAXD. I think it is too late at this time in our history to 
suggest that because there is some limitation on executive publication 
that there follows from this limitations on public——

Mr. Moss. If the gentleman from California will yield, again this 
is a question which has to be ruled on by the chairman if presented 
to the committee. In the absence of the rule of the House barring the 
committee from disclosing information the Chair would feel that 
the committee would exercise its discretion. It would do so responsi 
bly but the final judgment would be vested in the committee. 

Mr. WAXMAN. Thank you, Mr. Chairman.
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I asked the question more out of academic interest. 1 don't think 
it is an essential question to the issue of whether the Secretary is in 
contempt of this committee. I do believe lie is in contempt and I 
agree with the gentleman's presentation to us.

Mr. SciiKt'EK. Will the gentleman yield for one brief question?
Mr. WAXMAX. Yes.
Mr. STHKUKK. Just to give you the linal question as I sen- it there, 

if the Secretary turned over the information that we have a>kcd for 
to us with a condition that it not In1 relented to the public would we, 
in accepting that information. lie bound by that condition, or would 
we he required, jn-rforce. to refuse to accept it under that condition?

Mr. Moss. If the gentleman will yield to the Chair again.
Mr. SciiErEn. Of course.
Mr. Moss. The Chair will under no circumstances accept the mate 

rial with any condition attached. He does not recognize the right of 
the Executive to s|>oon-feed the Congress, nor has ho over during his 
23 veal's of service in this liody under five Presidents of the I'nited 
States.

Mr. WAXMAX. Mr. Kurland. let me ask the question so that it can 
be on the record and answered. If the Secretary wei-e to maintain, 
and he has not maintained this ixiiiit. that he would not give us the 
information (1) liecntise of the discretion invested in him whether it 
should be made public, and (2) l>ecanse he wa.- concerned that the 
Congress would make it public, would you MI- that this argument 
would justify his not giving us this information?

Mr. Kvni-Axn. I see no basis in law for providing ;m exemption 
from this obligation to observe the Subpena for the rca>on you just 
stated.

Mr. WAXMAX. Thank you.
Mr. Moss. The gentleman from Nevada. Mr. Santini.
Mr. SAXTIXI. Thank you. Mr. Chairman.
Professor Knrland. I wish I could join in the accolades. Regret 

fully conflicts in time and other committee rcs|K>usibilitips prevented 
my hearing all of your testimony but knowing the wisdom and pro 
found judgment of the other members of the committee I am sure 
the accolades are well founded.

I know I may be relating some ground but I would like to quickly 
review with you—first 01 all. is then- anything in the legislative his 
tory of 7(c) I tearing on this issue of executive privilege that would 
in any way reinforce the Attorney's General's interesting opinion?

Mr. KCRLAXD. I think I have examined in my prepared statement 
all of the legislative history on which the Attorney General purjx>rts 
to rely. There is nothing in there to support the conclusion that he 
reaches.

Mr. SAXTIXI. Is there ai<y evidence of legislative intent that bears 
on this issue?

Mr. KURLAXD. None.
Mr. SANTIXI. I)o we have by way of direct case precedent or by 

way of parallel case precedent any decisions that would either sup 
port or refute the basic conclusion contained in the Attorney Gen 
eral's opinion to the Secretary ?
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Mr. KrRLAxn. Conflicts between the Congress and the executive 
branch as to the meaning of legislation have not come before the 
courts directly. Those conflicts have been resolved by the resjieetive 
capacities of these two branches to impose their resjiective wills. What 
I suggested, however, is that there is in the report a syllogistic argu 
ment which is derived from case law.

First, that the legislative and investigative duties of Congress are 
constitutional obligations and constitutional powers.

Second, that there are cases which suggest that there shall be no 
inference of a surrender of a governmental power from mere silence.

Third, that we have in the statute no basis for the Attorney Gen 
eral's conclusion onlv that silence.

Therefore, I conclude that the legal position, if one can derive one 
from the cases at all, is that Congress has this power and it has not 
been surrendered by the language of section 7(c).

Mr. SANTIXI. Next, and again please excuse my retreading old 
ground, it seems that the Attorney General's opinion in *his context 
is nothing more than affable advice to a colleague. In this situation, 
however, does it purge the Secretary of nny implications of contempt 
because after the fact he acts upon that ?

Mr. KuutAxn. No. I did find a direct judicial precedent on that 
score in the KhifJah' case—and that is what Congressman Wnxnian 
was asking about a little bit earlier—which says that reliance on nn 
attorney's opinion ns to the law when thr.t opinion is erroneous does 
not exonerate the client from the obligation to comply with the law.

Mr. SANTINI. Can the Secretarv draw any legal sustenance from 
the general proposition of law which recognizes that where there is 
no direct statute or case precedent bearing on the issue, the Attorney 
General's opinion or opinion of a legal adviser of the State or govern 
mental entity will lie considered binding?

Mr. KrHLAxn. I don't think so. I think the doctrino in the courts is 
fairly clear in this regard that in terms of legal interpretation of a 
statute the administrator charged with the application of that statute 
would have his views cany weight if he has a long, continuous, uni 
form construction of the act. preferably established in adversary 
proceedings.

We have no long, continuous, construction of the act by an adminis 
trator here, certainly not in adversary proceedings.

The doctrine which the Attorney General relied on and which you 
referred to. moreover, is a doctrine applicable to n contest lietween the 
contention of a regulated industry or person and a regulating commis 
sion in terms of the interpretation of the law. I know of no case which 
would suggest that there is a conflict between the reading of the statute 
by Congress and the reading of a statute by an administrator, the ad 
ministrator's reading should be given priority.

Mr. SAXTIXI, Thank you very much, Mr. Kurland. We may be 
calling on your expertise and advice in terms of implementing the 
provisions of contempt.

Mr. KURLAXD. I shall be glad to be of such help as I can in any way.
Mr. Moss. The Chair now recognizes Mr. Wunder, the minority 

counsel.
Mr. WUNDER. Thank you, Mr. Chairman.
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Professor Kurland, are you suggesting that attempts to amend the 
statute in question constitutes no legislative history ?

Mr. KCKLAXD. Certainly attempts to amend, where the purpose of 
the amendment is clear and where Congress has really rejected the 
effectuation of that purpose, would have a bearing on the reading 
of the statute. You don't find any such legislative history here.

Mr. WUXDER. The attempts to amend the statute which were intro 
duced and were withdrawn, in your opinion, constitute no legislative 
history ?

Mr. KURLAXD. I don't mean to tell ^ongress what its behavior means. 
It knows bettor than I do. I would suggest to you that there may be 
instances in which on the floor an amendment is proposed and rejected 
ou the ground that a certain established reading of the statute is to 
be continued would be meaningful legislative history. It does not mean 
that anytime an amendment is projxjsed and rejected that one is going 
to read meaning into the further construction of that statute. It is 
particularly true here where one amendment was proposed with re 
gard to executive privilege which I submit is not an issue here, one 
amendment was proposed and withdrawn on the ground that there is 
no basis—rather that the Commerce Department would provide such 
data and. therefore, the amendment was not necessary, and the third 
was withdrawn for purposes of carrying on investigations into what 
the issues and facts were.

I would respectfully submit that none of that legislative history can 
be read into tins statute as meaning what tin- Attorney Genersil sug 
gests it means.

Mr. WUXDER. Why is the Attorney General's opinion in this case 
partisan advocacy?

Mr. Ki'i(i-\xi>. 1 would suggest the Attorney General's opinions in 
every case are partisan advocacy. That is his function, his role, and 
that is what bus lieen described as his function and his role. I 
would regard it, as did a most illustrious predecessor of the present 
Attorney General. Mr. Justice Robert Jackson, not once but many 
times, it is quite clear that the Attorney General is not offering advice 
to Congress, that is not his function, it is not his authority. It is quite 
clear that flip Secivtary of Commerce is his client. It is quite clear he 
wrote a brief on behalf of his client which is what was requested by 
his client.

Mr. WUXDER. Did he write a brief for his client or did he give his 
client a legal opinion and give his client the best advice available?

Mr. KURLAXD. When you give your client advice solely on the basis 
of facts and law on one side of the question and totally ignore all con 
trary data and evidence, I am suggesting you are writing a brief and 
not an opinion, yes.

Mr. A\ UNDER. On page 12 of your statement you talk about the Sec 
retary and his willingness to turn over some data to the subcommittee. 
You indicate that he made no finding with regard to the public in 
terest. How do you know that he made no finding?

Mr. KURLAXD. I have seen no evidence of such a finding. I saw the 
offering in the testimony of the Secretary. If he made a finding it was 
certainly sub silentio. That is why I say there was no finding.
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Mr. WUNDER. It does not have to be a public finding. It could be sub 
Bilentio, could it not? It is his discretion.

Mr. KURLAND. I assume it could be. I assume he would also be sub 
ject to inquiry as to what the basis for drawing the line was if he made 
the finding in the one case and not in the other.

Mr. WTTNDER. Thank you. Mr. Chairman.
Mr. SCHETTER [presiding]. Mr. Lemov, the majority counsel.
Mr. LEMOV. Mr. Chairman, I have one or two questions.
Professor Kurland, referring: to the Attorney General's opinion, at 

page 6 the Attorney General goes into this question of legislative his 
tory which minority counsel raised.

First, lie discusses Senator McClellan's amendment of 1956 which 
would expressly require compliance with the demand of a congres 
sional committee. Then he describes the reasons ostensibly for the 
withdrawal of that amendment, and that is on page 7 where he says 
that the inclusion of siu-h provision was said to have IX>PH in 
appropriate.

I would like to call your attention to the excellent legislative history 
to that colloquy on the floor of the Senate in lOiifi. and point out that 
immediately subsequent to that statement "inappropriate" there is the 
following additional statement quoted by Professor Berger yesterday :

The committee, r.f course, wniited to ninke it rlenr that the omission of amend 
ment from the bill as rei»ortp<l was not intended as any indication whatever of 
the committee's view on the subject of the amendment.

The statement continues in that vein. That was not included in the 
Attorney General's opinion. No reference to that additional colloquy.

What'is your view on the relevance of that and the omission from the 
Attorney General's opinion of that ?

Mr. KrniAXi). I go back to tlie proposition I stated in response to 
Mr. Wunder. The opinion contains only data on one side of the issue, 
and data which weighted on the other side is not included, not only 
there but anywhere in the opinion.

Mr. LEMOV. Then on the question of the legislative history in the 
original 1949 act and the 1969 act, again on page 6 of the Attorney 
General's opinion, there is a statement, "The legislative history sheds 
no real light on the present issue." Then there is a footnote which re 
fers to some language which is as follows in the Senate report referred 
to: "The prohibition against the disclosure of confidential information 
is one of several safeguards against administratice misuse of the stat 
ute's enforcement powers."

Would you have any comment on this limited legislative history 
and thj- use of the words "administrative misuse"?

Mr. KriuAxn. 1 think there is no shirking the fact that section 7 
was directed to a limitation on the behavior of the Secretary of 
Commerce and that is what fear of "administrative misuse'' refers to 
here, that he would he making public, disclosing to competitors, data 
which Congress wonltl prefer that he keep confidential.

Mr. LEMOV. Section 7(c) was the same in the 1040 act as it is now?
Mr. KITRI.AXD. I can't tell you that I made a comparison of the 

language word for word, but there can lie no doubt the purpose was 
the same.

Mr. LEMOV. So if tlie draftsman had lieen thinking alx>ut congres 
sional use of the information, it is at least arguable, is it not. that
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the words "congressional misuse'' might have been added after "ad 
ministrative misuse"?

Mr. KtiRLAXD. I don't think there is any question that section 7(c) 
•was not directed to cutting off congressional right of access to the 
data. There is no hint in the legislative history that that could be the 
intent.

Mr. LEMOV. One further question, Professor Kurland.
It has been suggested that some persons might have submitted these 

reports on boycott requests to the Secretary in reliance on an under 
standing that they would be kept secret. I would just like to ask for 
vour comment on the language of section 7(c). particularly the phrase 
beginning "Unless." on the reasonable belief of a person submitting 
information to the Secretary.

Mr. KimiJtxn. There isn't any doubt that the person submitting 
such data to the Secretary of Commerce knows that under the act 
the Secretary of Commerce has the power to make a decision to 
release the data. That, as you sav. is in haec verba, section 7(c). He 
cannot Ije misled in the belief that the Secretary would not reveal 
these data under this circumstance.

Mr. LKMOV. Furthermore, the standard by which the Secretary 
could make the finding is not a specifically enumerated kind of stand 
ard where the person submitting might know specific guidelines; it 
is a verv broad standard, is it not ?

Mr. ivrRLAND. It is a broad standard and also evokes my admiration 
for Congress" capacity to use convoluted words to say what it might 
say more directly.

Mr. LEMOV. I)o you think the reasonable——
Mr. Krui-Axn. I do not know whether you have double negatives 

or quadruple negatives in that phrase.
Mr. LEMOV. Do yon think it reasonable that a person who submitted 

data might have relied on that section as giving an absolute right 
to secrecy ?

Mr. KVRLAXD. First, he could not rely on its being an absolute 
right to secrecy because the Secretary of Commerce is specifically 
given authority to publish when he makes that finding. There isnft 
any suggestion that the Secretary has the right to keep these data 
from Congress. It is a conditional secrecy at best.

Mr. LEMOV. Thank you. Professor.
Mr. Moss. Professor Kurland. we are very much indebted to you 

for your cooperation. I know that the opinion is helpful to the 
committee.

The Chair has some instmctions now that he wants to give on 
this record. The opinions we have received together with the transcript 
of yesterday and today will be directed to the attention of the Attorney 
General of the United States and to the Secretary of Commerce as 
promptly as the transcript is corrected.

There will be an appropriate cover letter inviting their careful 
consideration of the points raised in those opinions and in the dialog 
that has taken place.

At an early date, the Secretary, who continues under the subpena 
ducos tecum, will be, recalled before the subcommittee and be given 
at that time every opportunity to cure himself of the contempt which 
in the opinion of the Chair he has committed against the Congress.
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Failing that, of course, the committee will have no alternative but 
to move to cite the Secretary for contempt of Congress and to urge 
that the House of Representatives affirm that citation.

The Chair has a request with unanimous consent that Prof. Burke 
Marshall of Yale University be permitted to submit a statement for 
the record.

Is there any objection?
Hearing none, the record will be held at this point to receive that 

statement
[The following letter from Prof. Burke Marshall was received for 

the record:]
YALE LAW SCHOOL,

Jfew Haven, Conn., November 12, 1975. 
Hon. JOHN E. Moss,
Chairman, Subcommittee on Over»igM and Investigation!, Committee on Inter 

state ant Foreign Commerce, House of Representatives, Washington. D.C.
DEAR MR. CHAIBSCAN : This letter relates to the Y wrings your committee has 

held concerning the effect of the confidentiality requirement of Section 7(c) of 
the Export Administration Act of 1969, 90 U.S.C.A. 2406(c). In that connection 
I hare examined the letters of July 24 and August 22, 1975 from Secretary 
Morton to you and Congressman Staggers, the opinion letter of Attorney General 
Leri to Secretary Morton dated September 4, 1975, and related materials. My 
conclusion I.' that the language and legislative history of Section 7(c) do not 
justify the cohr»-*n«tlon placed on It by the Secretary and the Attorney General 
that Congress intended the section to limit its own right to information filed 
with the Department of Commerce under |4(b) of the Act, SO U.S.C.A. 2403(b).

Certainly the words of Section 7(c) do not warrant such a construction. 
They prohibit any department or official exercising any functions under the Act 
(not Just the Secretary of Commerce) from publishing or disclosing information 
obtained under it "unless the head of such department . . . determines that 
the withholding thereof is contrary to the national Interest." It requires an 
extraordinary constrnctlon of legislative intent to conclude that Congress meant 
to let such a negative decision by executive branch officials preclude properly 
authorized committees of Congress, entrusted with the critical constitution of 
function of oversight, from obtaining information that they decided wns neces 
sary to the exercise of that function. It wonld make more sense of the language 
to assume that Congress acted on the belief that the withholding of such infor 
mation from it is always contrary to the national Interest, at least in the absence 
of a specific determination that public disclosure of pa-tlcnlar information 
wonld harm some specific national (as against private) concern, and therefore 
did not Intend the restriction of Section 7(c) to apply its requests and subpoenas 
at all.

Nor does It seem to me that the legislative history of the 1053 and 1062 
e-. tensions of the Export Control Art of J949, 63 Stat. 7, to which the Attorney 
General's opinion refers, Is Inconsistent with this natural Interpretation of the 
words used In Section 7(c). The 1956 amendment was withdrawn, as the 
Attorney General notes. In the belief that It would hare raised Issues concerning 
the constitutional dimensions of claims of executive privilege—a matter which 
Is not raised, and conld not be raised, by Secretary Morton In support of his 
refusal to comply with the Committee's subpoena. It was accordingly never 
voted on by Congress, and conld In any event have no bearine on the intent 
of Congress with respect to data for which nn executive privilege Is claimed. 
As far as the Iflfi2 proposal is concerned, it was withdrawn—as the Attorney 
General's letter nlso notes—on an assurance from the Department of Commerce 
that nothing in the statute prohibited the Department from furnishing infor 
mation to a Congressional committee. To the extent thnt this pi^e of history 
is relevant fit all, it seems Inconsistent with the present .-Inim that the Secretary 
Is precluded by Section 7(c) from supplying information to the Committee 
unless he affirmatively finds that the withholding of it is contrary to the 
national Interest.

The Attorney General's opinion Is entirely dependent, therefore, nn clvins 
effect to a presumption against the right of Congress to access to Information
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where there are statutory restrictions on disclosure that do not refer one way 
or another to requests or demands from Congressional committee.

I do not find support for any such presumption in the three opinions of prior 
Attorneys General cited in the opinion letter. The most recent of those, 42 Ops. 
A.O. no. 46 (1974), dealt with the very explicit restrictions on access to tax 
returns that are set forth in Section 6103(a) of the Internal Kevenue Code. 
The question addressed was whether these restrictions, which dealt directly 
with the rights of Congressional committees, were overrtden by the special con 
stitutional functions of the House Judiciary Committee in considering the im 
peachment of President Nixon. The second, 41 Ops. A.G. 221 (1955), came to the 
conclusion the Senate Committee involved was in fact authorized to receive 
the information it had requested despite the criminal law provisions of Section 
1905 of Title 18 prohibiting disclosure "in any manner or to any extent not 
authorized by law." The opinion reserved only the question of some general 
executive privilege—"a discretion in the executive branch to withhold confidential 
papers" (p. 228)—that is not claimed here. Finally, the first opinion, 27 Ops. 
A.G. ISO (1900), only advised the Commissioner of Corporations to submit a 
request from a Senate Committee to the President under a statute which was 
construed as expressly delegating to the President the final judgment as to what 
data could properly be publicly disclosed. Neither it nor either of the subsequent 
opinions referred in any way to a legal presumption of statutory intent such 
as that on which the opinion of Attorney General Levl depends.

Further it seems to me that the presumption is quite backwards. It presumes 
that Congress would, without expressly considering the matter, deliberately 
cut itself off from access to information that it has deemed, by hypothesis, to 
be necessary to its oversight function. It presumes a general intent to frustrate 
in advance the effectiveness of Its own investigative work. As already pointed 
out, moreover, the presumption is made controlling in the case of this particular 
statute when the statutory criterion is that the Secretary must determine that 
the withholding of information is not in the national interest, even though the 
Committee has necessarily made that determination itself by its investigation, 
and its subpoena for the material in controversy.

It is, of course, necessary always to keep in mind that Congressional commit 
tees, no less than officials of the executive branch, can abuse their powers. Much 
of the history of the debate over general claims of executive privilege stems from 
such abuses. But there is no such Issue here—no dispute over Congressional 
inquiry into internal advice in the executive, or its decision—making process; 
no claim of constitutional privilege; no claim of traditional security Interests; 
not even an argument over the relevancy of the information requested to the 
Congressional inquiry, or as to the need to have it for an effective investigation. 
In the absence of any simple procedure for resolution of the disagreement over 
the meaning of Section 7(c), it seems to me that these factors also weigh on 
the side of an accommodation by the executive to the felt needs of the legislative 
branch, on a matter that turns after all on a question of legislative intent

For these reasons, it is my view that the Secretary's refusal to comply with 
the Committee is not Justified by the arguments advanced by him, and by the 
Attorney General, in support of it 

Sincerely yours,
BURKE MARSHALL.

Mr. Moss. Mr. Scheuer. T understand you have a request.
Mr. ScHEtiER. Yes, Mr. Chairman.
Yon will recall that, in answer to several of the questions that we 

raised before Secretary Morton on our hearings on September 22, he 
directed a letter to you. Mr. Chairman, dated September 25, in which 
he announced a significant change in policy; namely, that, as of Octo 
ber 1. all firms which filed that they had been approached by the Arabs, 
would be required to also indicate whether they intended to comply 
with the boycott request or not.

So, in all fairness to the Secretary, as an indication of a significant 
change in his policy toward the boycott, however it may or mav not 
relate to our request for full information, I would ask that this letter
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of September 25 be placed in the record. I would ask unanimous con 
sent for this as well as for the insertion in the record of the reporting 
form, both before and after October 1, on which we will indicate the 
language that has been left out in two significant areas, and a letter 
from me to the Secretary, dated October 2, and a letter from me to 
the distinguished chairman of this subcommittee, dated March 19 T 
in which I, along with others, urged the distinguished chairman of 
this subcommittee to direct our attention to the Arab boycott.

At this point, I would like to state my gratitude and my high 
esteem and respect for the chairman of this subcommittee for the mag 
nificent way in which he has led us through this thorny thicket, for 
his absolute determination to uphold the honor and integrity of this 
institution known as the U.S. House of Representatives, and for the 
outstanding leadership he has given this subcommittee and the entire 
Congress as well as the American people.

Mr. Moss. The Chair thanks the gentleman from New York.
At this time on the matter of the unanimous consent request, is there 

objection?
Hearing none, the record will be held to receive the documents 

enumerated by the gentleman from New York.
[The documents referred to appear as appendix X, pages 180-184.]
Mr. Moss. There being no further business, the committee will stand 

adjourned with our thanks, Professor Kurland, for your participation 
here today.

Mr. KUHLAJTD. Thank you, Mr. Chairman.
[Whereupon, at 11:30 a.m.. the subcommittee adjourned, subject to 

the call of the Chair.]



CONTEMPT PROCEEDINGS AGAINST SECRETARY OF 
COMMERCE, ROGERS C. B. MORION

TUESDAY, HOVEMBEK 11, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE OX OVERSIGHT AND INVESTIGATION'S, 

COMMITTEE ox INTERSTATE AXD FOREIGN COMMERCE,
"Washington, D.C.

The subcommittee met at 10 a.m., pursuant to notice, in room 2175, 
Raj-burn House Office Building, the Hon. John E. Moss, chairman, 
presiding.

Mr. Moss. The subcommittee will be in order.
Although the subject of this subcommittee's inquiry is the effect of 

the Arab boycott on American commerce, an additional issue has been 
raised—the refusal by Commerce Secretary Rogers Morton to comply 
with a subpena issued by this subcommittee for boycott information. 
His conduct is the subject of today's hearing. However, a brief review 
of til,- subcommittee's Arab boycott investigation is in order.

The chairman's opening statement at a prior hearing on Septem 
ber 22. 1975, at which Secretary Morton appeared regarding the sub 
committee's legislative authority to conduct tbis inquiry and the 
subcommittee's need for the reports in question remains fully applica 
ble here. The Chairman will not repeat that very complete statement 
except as to the subcommittee's jurisdiction.

This subcommittee's jurisdiction arose under the legislative powers 
of Congress specified in article I of the Constitution and the Rules of 
the House of Representatives. Rule X established the Committee on 
Interstate and Foreign Commerce and gives it jurisdiction over, 
among many others, the following:

. . . Interstate and foreign commerce generally

. . . Consumer affairs and consumer protection

. . . Securities and exchanges
Included within the committee's jurisdiction are statutes admin 

istered by the Federal Trade Commission and the Securities and Ex 
change Commission.

Section 5 of the Federal Trade Commission Act provides :
Unfair methods of competition in commerce and unfair or deceptive acts or 

practices in commerce are hereby declared unlawful.
Section 10(b) of the Securities Exchange Act of 1054 provides that 

any "manipulative or deceptive device or contrivance" relating to the 
sale or purchase of securities is unlawful.

In addition, under the regulations of the Securities and Exchange 
Commission (17 CFR 240.i4a-l), public corporations are required

(125)
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"to afford stockholders the opportunity to have proxy materials in 
cluded in the proxy statement sent to stockholders, including such 
matter relating to the practices of a corporation regarding a proposed 
boycott request.

Furthermore, under the Securities Acts Amendments of 1975 (Pub 
lic Law 94-29), the Commission has authority to apply to Federal 
courts to enjoin violations of the rules of any industry self-regulatory 
organization.

The National Association of Securities Dealers' rules of fair prac 
tice require that its members observe just and equitable principles of 
trade in the conduct of the securities business.

This subcommittee is the oversight arm of the Committee on In 
terstate and Foreign Commerce with jurisdiction concunont with that 
of the full committee. The subcomittee's oversight responsibilities are 
pet forth in rule X of the Rules of the House of Representatives as 
follows:

Each standing committee (other than the Committee on Appropriations and 
the Committee on the Budget) shall review and study, on a continuing basis, 
the application, administration, execution, and effectiveness of those laws, or 
parts of laws, the subject matter of which is within the jurisdiction of that 
committee, and the organization and operation of the Federal agencies and en 
tities having responsibilities in or for the administration and execution there 
of, in order to determine whether such laws and the programs thereunder are 
being implemented and carried out in accordance with the intent of the Congress 
and whether such programs should he continued, curtailed, or eliminated.

In addition, each such committee shall review and study any conditions or 
circumstances which may indicate the necessity or desirability of enacting new 
or additional legislation within the jurisdiction of that committee (whether or 
not any bill or resolution has been introduced with respect thereto), and shall 
on a continuing basis undertake future research and forecasting on matters 
within the jurisdiction of that committee.

Tn the spring of this year, the subcommittee began an inquiry into 
the nature and scope of the Arab boycott of American firms. It was 
prompted by requests from many persons, and members of the sub 
committee, particularly subcommittee member, the Honorable James 
TT. Seheuer of New York.

The subcommittee lias communicated with the secretaries and chair 
men of several departments and agencies concerning the boycott prac 
tices and law? applicable to their resective departments. Subcommittee 
staff have interviewed various parties affected by the boycott, includ 
ing American export firms who have done business in the Middle East.

Iu order to do business in Arab countries, American firms have been 
for%d to join the boycott against Israel. According to the terms of 
theTboycott, firms must agree not to do business with Israel, with 
companies who do business with Israel or who are otherwise on the 
boycott list, which includes companies managed by Jews.

That boycott is clearly contrary to American principles of free trade 
and freedom from religious discrimination. It also appears violative 
of antitrust and other Federal laws. In fa-ct, there nre at least 10 Fed 
eral laws, including the Federal Trade Commission and Securities 
and Exchange Acts, which appear to be applicable to the boycott 
practices.

The subcommittee has obtained information from some domestic 
corporations who have lost, substantial export business as the result
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of having been placed on the Arab boycott list. I think an example 
is a recent letter from RCA stating that they lost $9 million last year 
as a result of having been placed on the Arab boycott list.

In the course of our investigation, the subcommittee has come into 
possession of documents evidencing efforts by foreign firms and Amer 
ican firms to cause other American firms or individuals to agree to 
boycott provisions. Copies of these documents have been furnished to 
Secretary Morton and the Attorney General.

The subcommittee has also obtained copies of offers to do business 
from Arab countries that were circulated in this country by the De 
partment of Commerce, despite the fact that these offers had boycott 
clauses, and despite the fact that such a boycott is violative of the 
policy expressed in the Export Administration Act (50 C.S.C. App. 
2-102).

On July 10, the subcommittee wrote to the Director of the Office 
of Export Administration of the Department of Commerce request 
ing reports of boycott requests which have been filed with the Depart 
ment pursuant to the Export Administration Act. These reports in 
clude every instance in which a boycott request has been made to an 
American company. They include information on whether the com 
pany has agreed to comply with the boycott.

Secretary Morton declined to produce these reports, citing section 
7(c) of that act as a basis for his refusal. That section provides:

No department, agency, or official exercising any functions under this net shall 
publish or disclose information ohtained hereunder which is deemed confidential 
or \vith reference to which a request for confidential treatment is made by the 
person furnishing such information, unless the bead of such department or 
agency determines that the withholding thereof is contrary to the national 
interest.

The Chair responded at the hearing of September 22, 1975, and in 
writing to Secretary Morton that section 7(c) does not in any way 
refer to the Congress and that no reasonable interpretation of that 
section could support the position that Congress by implication had 
surrendered ita legislative and oversight authority under article I of 
the Constitution.

When the boycott reports were not produced, the subcommittee 
issued a subpena at a subcommittee meeting on July 28. The return 
date of the subpena was adjourned by the Chair, at the request of the 
Secretary, until September 22.

At that time, Secretary Morton was present at a subcommittee hear 
ing pursuant to the order of the subpena duces tecum. However. Sec 
retary Morton did not bring the boycott reports as directed by the 
subpena.

Instead, he explained that he had been given an opinion by the 
Attorney General advising him that he need not comply. That opinion 
echoed Secretary Morion's argument that he could not comply with 
the, subcommittee's subpena because of section 7(c) of the Export 
Administration Act.

The Chair again advised Secretary Morton that 7(c) did not men 
tion Congress and, accordingly, did not include Congress, for Congress 
cannot surrender its constitutionally mandated duty of oversight in 
a statute unless it does so expressly, and not by silence or implication.
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The Chair, after extensive questioning of Mr. Morton by the Mem 
bers present, then ordered and directed the Secretary to produce the 
documents. The Secretary refused. The Chair then informed Secre 
tary Morton that he found the Secretary's conduct sufficient to con 
stitute contempt of Congress and that the matter would be taken under 
advisement by the subcommittee.

On October 21 and 22. the subcommittee received the testimony of 
three noted legal scholars in the field of constitutional law, all of 
whom have written on the subject of executive privilege and the prob 
lems of Congress gaining information held by the Executive. They 
included:

Prof. Raoul Berger, Charles Warren, senior fellow in American 
Legal History at Harvard University;

Prof. Philip Kurland who teaches constitutional law at the Uni 
versity of Chicago; nnd

Prof. Xorinun Dorsen who teaches the same subject at the Xew 
York University School of Law and is general counsel to the American 
Civil Liberties Union.

All agreed that the subcommittee is authorized to compel the pro 
duction of the boycott reports from Secretary Morton. and that section 
7(c) of the Export Administration Act is not a lawful bnr to the 
subcommittee's subpena.

Professor Berger said:
In my opinion, sect ion 7(c) of the Export Act is not applicable to a congres- 

• slonal demand for confidential information: it does not absolve the Secretary of 
Commerce from compliance with the subpoena of your subcommittee.

Professor Kurland commented:
... I am of the opinion that, as a matter of law. [the Secretary and the At 

torney General] are wronf in their claim for executive immunity from conges- 
sional oversight in this matter . . .
***** * *

. . . Section 7(c), which is totaly silent on the surrender of the congressional 
investigatory power, cannot be utilized to suport the failure of Secretary Morton 
to surrender to this subcommittee the documents subpoenaed from him . . .
*******

I urge this subcommittee- not to contribute to the continued destruction of con 
gressional authority. The constitutional plan of checks and balances, an essential 
safeguard for American liberties, is constantly endangered by f-iilure of Congress 
to assert its authority vis-a-vis the Executive. I trust thnt this case will not 
prove another instance of sucn surrender; the rights at stake are not those of 
individual Congressman, they are the rights of the American people whose repre 
sentatives you are . . .

And Professor Dorsen made this statement:
The subcommittee lias the constitutional right to obtain the names of the firms 

from the Secretary of Commerce. The Secretary has not asserted n constitutional 
right to withhold the information, and section 7(c) should not be interpreted to 
apply to a request from the Congress.
*******

[T]he power of Congress to investigate the executive branch is very broad aid 
should he defeated, if at all, under very limited circumstances.

[Tlhere is in fact no constitutional privilege, whether denominated "executive 
privilege" or something else, to warrant the withholding of the information 
here . . .
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These three opinions, together with a fourth from the American Law 
Division of the Library of Congress, were, hand-delivered to the Secre 
tary with the information that he would be given a reasonable time to 
read the opinions and an opportunity to purge himself of contempt.

Thus, today's hearing which continues to be pursuant to the 
subcommittee's subpoena of July 28, 1975, is for the purpose of de 
termining if Secretary Morton will now furnish the information the 
subcommittee has subpoenaed and purge himself of the contempt of 
this subcommittee and the Congress.

The Chair. Mr. Secretary, observes that you have been sworn and 
continue subject to the oath taken at the time of your previous appear 
ance, it being that this is a continuation of those proceedings.

I have the following questions I would like to direct to you now, sir.
On July 30,1975. you were duly served with a subpena duces tecum 

from this subcommittee which ordered you to produce all boycott 
reports filed with the Department of Commerce, Office of Export Ad 
ministration, pursuant to the Export Administration Act and regula 
tions thereunder.

Did you receive the subpena ?

TESTIMONY OF HON. ROGERS C. B. MORTON, SECRETARY OF THE 
DEPARTMENT OF COMMERCE

Secretary MORTOX. Yes, sir.
Mr. Moss. The pertinency of these documents to the subcommittee, 

to its legislative and oversight activities, has been explained to you in 
my opening statement of September 22.1075, in my opening statement 
today, and in my correspondence with you.

I now order and direct you to provide the subpenaed documents 
to the subcommittee.

Have you brought them with you ?
Secretary MORTON. No, sir.
Mr. Moss. Why have you not brought the subpenaed documents 

with y )u ?
Secretary MORTOX. Mr. Chairman. I have not brought them because 

I do not believe that I am required to bring them.
Mr. Moss. You rely on what section of law or of the Constitution in 

reaching that decision?
Secretary MORTOX. Section 7(c) of the Export Administration Act.
Mr. Moss. Is that the only excuse or defense that you have?
Secretary MORTOX. I also believe that it is not in the national inter 

est to do so.
Mr. Moss. That is a determination based upon section 7(c); is that 

correct ?
Secretary MORTOX. That is correct.
Mr. Moss. Therefore, section 7(c) is the only excuse or defense that 

you have?
Secretary MORTOX. I have an opinion from the Attorney General 

which I am relying on as far as the interpretation of the act is con 
cerned.

Mr. Moss. Mr. Secretary, do you understand that the responsibility 
for complying with the subpena is yours and not the Attorney Gen-
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eral's, and reliance on a legal opinion is not a defense to your refusal 
to comply with a lawful subpena?

Secretary MORTON. I think what is raised here is a legal issue. Ulti 
mately, that legal issue will have to be resolved by the courts.

Mr. Moss. Mr. Secretary, it is the opinion of the Chair that you are 
advised, while your attorney may give you advice, you, as the Secre 
tary, have to make the final determination, have you not?

Secretary MORTON. That is correct.
Mr. Mos". Mr. Secretary, it is the opinion of the Chair that you are 

in contempt of the subcommittee and the Congress when you failed to 
supply these documents on September 22,1975.

Nonetheless, in order to give us further opportunity to review your 
position, the subcommittee heard testimony from three leading ex 
perts on constitutional law. They are Profs. Eaoul Berger, Philip 
Kurland, and Norman Dorsen.

These opinions, together with the opinion of the American Law 
Division, Library of Congress, were provided to you. Did you receive 
them?

Secretary MORTON. Yes; I did.
Mr. Moss. These opinions conclude that the defense you have raised 

•which is based on the Attorney General's letter of September 4, and I 
understand an additional letter, copy of which \vas delivered to the 
Chair at 9:37 this morning, has also been given to you restating the 
substance of the September 4 opinion—however, these opinions include 
and would encompass that letter—that it is unjustified and without 
foundation.

Have these opinions caused you to reconsider your position ?
Secretary MORTON. No; they have not.
Mr. Moss. Mr. Secretary, it continues to be the opinion of the Chair 

that you are without legal justification in your refusal to comply with 
the subcommittee's subpena and you are m contempt of the subcom 
mittee and the Congress.

Do you still refuse to sapply the subpenaed documents?
Secretary MORTON. I Jo.
Mr. MOSG. Do you uviderstand by virtue of your refusal the matter 

may be referred to the full Committee on Interstate and Foreign Com 
merce and to the House of Representatives for appropriate action, 
including criminal action ?

Secretary MORTON. I do.
Mr. Moss. In view of your continued refusal to comply with the sub 

committee's subpena, the Chair will now recognize the gentleman from 
New York.

Mr. SCHETJER. Mr. Chairman, I move that the subcommittee on In 
vestigations approve the following resolution and order.

Mr. Moss. The clerk will report the resolution.
The Clerk [reading]:
Subcommittee Resolution and Order.
Resolved, That the Subcommittee finds that none of the excuses or defenses 

offered by Rogers C. B. Morton, Secretary, U.S. Department of Commerce, con-
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stitutes any valid reason not to comply with the subpoena ordered by the Sub 
committee and dated July 28,1075, and that It is

Ordered that Secretary Morton do comply with that subpoena.
Mr. Moss. The gentleman from New York is recognized on his 

motion.
Mr. SCHEMER. Mr. Chairman, I urge the subcommittee to pass this 

motion.
There has been no legal justification for the Secretary's refusal to 

give us this information. It is information that we need in order to 
ascertain the loss to American commerce as a result of some companies 
doing business with the Arabs and not with the Israelis and of others 
doing business with the Israelis and not with the Arabs. We must 
determine how certain companies stand up to the Arab boycott and 
yet continue to do business with both the Arabs and the Israeli?.

Mr. Chairman, especially in view of yesterday's disastrous develop 
ment at the U.X., where the General Assembly seemed to convert itself 
into an instrument of racism and oppression, it is quintessentially 
important for our Government to make it clear that we disavow and 
reject these racist actions. We must take all appropriate steps to put, 
our own house in order. Foremost on the list of things that we must 
do in order to accomplish this is to insure that the executive branch 
of this Government do all that it should, and can do to minimize the 
eifects of the Arab boycott. Indeed, we must l>e given the information 
that we need so that we can make participation in the Arab boycott 
illegal under the laws of the United States of America.

Mr. Moss. Does the gentleman from Texas desire to be recognixcd?
Secretary MORTON. Mr. Chairman, could I have a copy of the resolu 

tion ? I was unable to hear the lady.
Mr. Moss. The Chair will read it.
Resolved, that the Subcommittee finds that none of the excuses or defenses 

offered by Rogers C. B. Morton, Secretary, United States Department of Com 
merce, constitutes any valid reason not to comply with the subpoena ordered 
by the Subcommittee and dated July 28,1075, and that it is

Ordered that Secretary Morton do comply with that subpoena.
Mr. Collins.
Mr. Cou.ixs. Thank you. Mr. Chairman.
Mr. Secretary, I want to commend you on the position that you 

take. I believe that you represent a precedent and perhaps a tradition 
that I hope we can carry on in this country.

As I understand the issue here, what they are trying to do among 
this committee membership is to invoke contempt based on the fact 
that you are a man of honor and you have said that the law of Congress 
has specified that you shall not divulge information, and you are 
living within the terms as specified by Congress.

Now, the statute specifies that you must base your determination on 
the national interest.

What is the national interest of the United States ?
We get into the subject of boycotts because it is an international 

boycott incident to the national interest of the United States ?

60-044
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Many times in Congress we are inconsistent but. never have \ve 
IK-CM as inconsistent ns we are among the membership of this com 
mittee, 1 localise twice this year we have ruled on the subject of boycotts.

Most of my colleagues on the other side of the aisle who are raising 
tliis very issue have on two different rvnnsinns said they fnvor lw>yootts.

We have men sitting hero today passing judgment on this issue of 
what is to IK- the nntioiul interest who have on two occasions, who 
have on the occasion of the United Nations putting a lx>ycott on 
Rhodesia. snyinjr they believed in that l>oy<-ott. who have on secondary 
Iwvotts regarding lalior in this country said they l>elieve in boycotts.

Now. T don't believe in boycotts aitninst Rhodesia. T don't l>elieve 
in secondary Ixiycotts and T don't l>elieve in Arab boycotts, but we 
are the most inconsistent in the world.

Now. asking you to say that this is in the national interest on this 
one occasion is perhaps most inconsistent.

I want to come back and say that yon have acted in good faith. T 
was most impressed with your statement here where you have ap 
proached our friends in Isrsiel. where you have talked to the Minister 
of Commerce, the Honorable Kar Lev. and you have asked him does lie 
know of any sj>erifie situations, that you have said on those sjK-cific 
situations we want to do what we can and we want to follow them up.

You have not talked in generalities. You have talked in sj>ecifics.
That we should come in here where you have acted in good faith, 

where you have abided by the law of Congress, and say that you are 
in some way in contempt is the most ridiculous thing that we have 
done in tbis committee this year.

Thank you. Mr. Chairman.
Mr. Moss. The Chair will only observe that the statement just made 

bv the gentleman from Texas in the Chair's humble opinion consti 
tutes one of the most ridiculous assertions he has heard in 2"> years as a 
Memlxr of the House.

T am so pleased that the gentleman desires to operate in a vacuum, 
having information withheld from him as a Congressman. I commend 
him. I hojx> he is as consistent when his party is out of power.

The Chair now puts the question.
Mr. WAXMAX. Mr. Chairman, I would like to be heard on this 

question.
Mr. Moss. Mr. Waxman.
Mr. WAXMAX. Mr. Secretary. I wish to address my remarks to you 

because I think what Mr. Collins said as far as your acting in good 
faith and your being an honorable man is correct.

But there are two broad issues involved in your refusal to comply 
with the subpena issued by this committee.

Originally, we started this hearing and this investigation to look 
into the question of the Arab boycott. That issue has been put aside 
temporarily while we get into the issue of the executive versus the 
legislative brandies of Government in terms of our right to 
information.

Let me turn to the first issue.
The question of the Arab boycott is one that threatens the very 

fabric of this country. The President of the United States came out 
very forthright!}- and opposed the Arab boycott.
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I resented the statement by my colleague, Mr. Collins, that we are 
inconsistent on boycotts and therefore we can be inconsistent on this 
boycott.

There is no place in American society to acquiesce or accept a boy 
cott based OH the religious affiliations of our own citizens.

The Export Administration Act makes it very clear that it is the 
policy of this Government to oppose such a boycott.

The point I want to raise with you at this moment in time is that 
when we see the United Nations voting an abominable resolution say 
ing that Zionism is racism, and an organization founded on reaction 
to Nazism now turns around and adopts Nazilike statements, at a time 
when we see the Aral) boycott increasing its momentum, it is very im 
portant for you, Mr. Secretary, as a leader of this Government, to be 
very clear in all signals and in all ways that we oppose this boycott.

That signal is not there to those who would have us enter into dis 
criminatory boycotts against our own people when the Secretary of 
Commerce refuses "in the national interest" to give a committee of 
Congress information about the success of legislation we passed or 
oppose that very boycott.

The second major issue, one we didn't intend to get into when we 
looked into the issue of boycotts, is the very essence of our constitu 
tional system.

Can the executive branch, to which we have "riven certain authority 
to enforce the laws, turn around and say to the Congress which passed 
the legislation, which now has the power of oversight to see that tin? 
legislation is being carried out, that the Congress cannot have the 
information?

The statute says that the Secretary can determine not to make cer 
tain matters public, but to say that tlie matters he will not make public 
to the general public is the same as saying he will not jv.nke these 
matters %ra liable to the U.S. Congress is a mockery of our constitu 
tional system.

I wanted to say this to you, Mr. Secretary, as a last-minute appeal to 
you to change your mind.

Mr. Ivurland, a distinguished law professor from the University of 
Chicago, told us that the Attorney General in his position, giving yon 
the opinion he did. is acting as your counsel, not giving a judgment 
but givinjr a partisan position.

Let us abandon that partisan position.
It is important that we join together to make it very clear that we 

oppose this boycott at this particular moment in hisory. If we fail, 
those two broad issues will be before us, and I am afraid that in leaving 
your positioii as Secretary you will be doing a great disservice if you 
leave under these circumstances without having these issues resolved.

Thank you. Mr. Chairman.
Mr. Moss. Is there further discussion?
If not, the Chair will put the question.
Mr. COLLTXS. A parliamentary inquiry.
What is the effect of this resolution ?
Mr. Moss. It is a direction of the subcommittee to the Secretary at 

this point.
Is there further discussion ?
If not, the Chair will put the question.
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Those who favor the resolution will indicate by saying "aye."
Opposed, "no."
The clerk will call the role.
The CLERK. Ottinger.
Mr. OTTINGER. Aye.
The CLERK. Mr. Krueger.
Mr. KRTTEGER. Aye.
The CLERK. Mr. Moffett.
Mr. MOFFETT. Aye.
The CLERK. Mr. Santini.
Mr. Moss. Mr. Santini, "aye," by proxy.
Tha CLERK. Mr. Stuckey.
Mr. STUCKET. Aye.
The CLERK. Mr. Scheuer.
Mr. SCHEDSR. Aye.
The CLERK. Mr. Waxman.
Mr. WAXMAJJ. Aye.
The CLERK. Mr. Sharp.
Mr. SHARP. Ayt.
The CLERK. Mr. Maguire.
Mr. Moss. Mr. Maguire, "aye," by proxy.
The CLERK. Mr. Collins.
Mr. COLLINS. No.
The CLERK. Mr. Lent.
Mr. Madigan.
Mr. Rinaldo.
Mr. Staggers.
Mr. Devine.
Mr. DEVINE. No.
The CLERK. Chairman Moss.
Mr. Moss. Aye.
The CLERK. Mr. Chairman, the vote is 10 "aye," two "nay".
Mr. Moss. Mr. Secretary, you have heard the resolution of the sub 

committee and its adoption.
Do you still refuse to produce the subpenaed documents?
Secretary MORTON. I do.
Mr. Moss. Mr. Secretary, in view of that fact, the Chair must, state 

he is of the very firm opinion that you now clearly committed con 
tempt of the Congress of the House of Representatives of the United 
States.

Does the gentleman from New York have a motion at this time ?
Mr. SCHEFER. Yes. Mr. Chairman; I have a further motion.
Mr. Moss. The Chair will report the motion.
Resolved, that the Subcommittee finds Rogers C. B. Morton, Secretary, United 

States Department of Commerce, in contempt for failure to comply with the 
subpena ordered by the Subcommittee and dated July 28, 1975, and the facts of 
this failure be reported by the Chairman of the Subcommittee on Oversight and 
Investigations to the Committee on Interstate and Foreign Commerce for such 
action as that Committee deems appropriate.

Is there discussion on the resolution ?
Mr. COLLINS. A parliamentary inquiry, Mr. Chairman.
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Have there been similar resolutions of this t\-pe offered in Congress 
as a precedent for a Secretary of the Cabinet ?

Mr. Moss. Indeed there has.
Mr. COLLINS. What is it, Mr. Chairman.
Mr. Moss. I hare to go back a number of years. We had a couple 

of Secretaries during the Teapot Dome days who were found in con 
tempt of Congress. It does not matter who the person is, the act of 
contempt has been committed.

The chairman, as a member of this committee, has voted for the 
citation of Sherman Adams for contempt of Congress and of Federal 
Communications Commission Chairman Rosel Hyde, for contempt of 
Congress.

It matters not who commits the contempt; the act, itself, is what the 
Chair finds to be offensive

Mr. DEVINE. Mr. Chairman.
Mr. Moss. Mr. Devine.
Mr. DEVIXE. I think the record should lw quite clear.
I believe the Secretary in declining to honor the subpena did so on 

advice of counsel, not only counsel in the Department of Commerce 
where he then served, but also on the advice of the Attorney General 
of the United States who is the legal officer for Cabinet officers of the 
United States.

I think the record should be quite clear, that is the basis on which he 
declined to honor the subpena.

Mr. Moss. The record, of course, is abundantly clear on that point.
There are some interesting Supreme Court cases to the contrary as 

to the value of such advice. At best, the Attorney General at this mo 
ment appears as a partisan advocate for the executive branch of 
Government and the Congress has to protect its own powers.

Mr. DEVIXE. If the chairman will yield, I will admit there are con 
trary7 views, some by employed counsel for this committee, or consul 
tants, and that is why I think that since there is a dispute between the 
various legal authorities, that the matter should ultimately be resolved 
in the courts rather than in the Congress.

Mr. Moss. Of course, the power of contempt, as the gentleman from 
Ohio is quite aware, is a power possessed by the Congress. The fuller 
details will be met head-on as we move along.

Is there further discussion ?
Mr. STTCKF.T. Mr. Chairman. I he •«» one brief question I would like 

to ask of the Secretary.
Mr. Moss. Mr. Stuckey.
Mr. STCCKET. You state that your failing to honor the subpena is 

based on advice of counsel and the Attorney General.
Is thir the only area that you have been advised from not to honor 

the subpena ?
Secretary MORTOX. That is correct—no; I have boon advised officially 

In- thorn, but tho decision was made. Congressman, as a result of discus 
sions with many exports in the TVnartmoht. as a-oll as mv local counsel.

In that sense, my counsel and I are not the only participants in tho 
decision.
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Mr. STUCKEY. Would the advice not to honor the subpena come from 
other than your Attorney General, your counsel, and the Department?

Secretary MORTOX. Other than that, no, sir; there has been no other 
advice from outside sources, if that is what you are saying.

You mean other than within the Department *
Mr. STUCKEY. Yes.
Secretary MORTON. Let me put it this way. Congressman Stuckey.
We have not been counseled to take this position from any outside 

sources.
Mr. STUCKEY. I think I used the word "advised."
Secretary MORTOX. Advised to take this position.
However, since we have not been advised not to take this position, 

it is obvious that there has been some concurrence. I do not know what 
the limit of that concurrence is but I am sure others would have spoken 
up if they had disagreed with this position in the administration.

Mr. Moss. Is there further discussion ?
Mr. KRUEOER. Mr. Chairman.
Mr. Moss. Mr. Krueger.
Mr. KRIT/IER. I am inclined to support the motion.
It seems to me that the legislative branch, when it asks the Execu 

tive to acquire, information, does so •with the assumption that the 
legislative branch will be allowed to use that information.

I should also point out that it is my judgment that the legislative 
branch, at the same time that wp are moving to make all sorts of 
information public, should not go about asking for information the 
disclosure of which could then be very damaging and could seem to 
accuse companies, which might very well be innocent, of any accusa 
tions which might be brought to them.

It seems to me if we acquire information and the information is 
acquired from companies with the understanding that it be kept con 
fidential, that it will, of course, be incumbent upon us to retain that in 
formation as being confidential if we receive it and that to avoid the 
same sort of charges of misusing the information we receive, we must 
be fully aware that the confidentiality must then remain with us.

I will vote to say that the legislative branch is indeed entitled to this 
information but I would simply like to go on record on that point that 
I think that it is incumbent on us now and it is incumbent on us in the 
future not to ask the executive branch to acquire information where 
there is then the danger of revealing it.

It seems to me there is a soil of conflict there between our intentions.
Thank you, Mr. Chairman.
Mr. Moss. Is there further discussion ?
Mr. MOFFFTT. Most of \is have not been through this process. Of 

course, the Secretary has not been through it in that role.
Am I correct in assuming that before this matter does go b ,e 

the full committee, if he should change his mind and see the lighi——
Mr. Moss. The Secretary will continue to lie answerable to the sub 

pena until the matter is disposed of.
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There being no further discussion, the Chair will put the question.
So many as favor the resolution will indicate "aye."
Those opposed will indicate the contrary.
The clerk will call the role.
The CLERK. Mr. Ottinger.
Mr. OTTINGER. Aye.
The CLERK. Mr. Krueger.
Mr. KRUEGER. Aye.
The CLERK. Mr. Moffett.
Mr. MOFFETT. Aye.
The CLERK. Mr. Santini.
Mr. Moss. Mr. Santini. "aye,"' by proxy.
The CLERK. Mr. Stuckey.
Mr. STUCKEY. Aye.
The CLERK. Mr. Scheuer.
Mr. SCHEUER. Aye.
The CLERK. Mr. Waxnian.
Mr. WAXMAN. Aye.
The CLERK. Mr. Sharp.
Mr. SHARP. Aye.
The CLERK. Mr. Maguire.
Mr. Moss. Mr. Maguire, "aye," bv proxy.
The CLERK. Mr. Collins.
Mr. COLLJXS. No.
The CLERK. Mr. Lent.
Mr. LENT. Xo.
Tta CLERK. Mr. Madigan.
Mr. COLLINS. "No," by proxy.
The CLERK. Mr. Kinaldo.
Mr. COLLIXS. "No." by proxy.
The CU.RK. Mr. Staggers.
Mr. Devine.
Mr. DEVINE. No.
The CLERK. Chairman MOBS.
Mr. Moss. Aye.
The CLERK. Mr. Chairman, the vote is 10 "aye." and 5 "nay."
Mr. Moss. Mr. Secretary, the Chair will at this point express his 

personal regret over the need to take this action. The refusal left him 
responsibly witli no alternative available.

The subcommittee will now bring the matter before t'.ie full Inter 
state and Foreign Commerce Committee and recommend the adoption 
of the resolution and its movement to the floor of the House of 
Representatives.

With that, the, subcommittee will now stand adjourned, with the 
Chair cautioning that you remain subject to the subpena duces tecum 
issued on July 28.

[Whereupon, at 10:55 a.m., the subcommittee adjourned.]
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APPENDIX A
HOUSE OF REPRESENTATIVES, 

INTERSTATE AND FOREIGN COMMERCE COMMITTEE, 
CHAIKMAN, OVERSIGHT AND INVESTIGATIONS SUBCOMMITTEE,

Washington, D.C., April 7, 1075. 
Hon. RAY GAREETT, Jr., 
Chairman, Securities and Exchange Commission, Wasldngton, D.C.

DEAE MB. GARRETT: Congressman Scheuer of New York has told me of his 
deep concern over what he describes as the repeated, serious and reliable reports 
of Arab boycotting and economic discrimination against Jewish and other 
members of the U.S. business community, both at home and abroad.

Congressman Scheuer was kind enough to furnish me with a copy of your 
letter to him of February 25 in this regard, a copy of which I am enclosing for 
your ready reference. I should deeply appreciate your furnishing me with a 
detailed, current report on this matter, making specific reference to whatever 
concrete action the National Association of Securities Dealers has taken with 
respect to the alleged Arab boycott.

It might also be helpful to learn what "authority under the Federal securities 
laws" the Commission does have "to control the composition of financing syndica 
tions" as such authority relates to any such boycott.

May I have your judgment on the adequacy of the NASD's action as well as 
any recommendations you may have for additional legislation? Please call Chief 
Counsel Michael R. Lemov, or Special Assistant Richard Falknor, at 22.J-4441, 
if you have any questions. 

Sincerely,
JOHN K. Moss, Ctnirmnn. 

Oversight and Investigations Subcommittee.
Enclosure

SECURITIES AND EXCHANGE COMMISSION,
OFFICE OF THE CHATRMAX, 

Washington. D.C., February 25, 1.175. 
Hon. JAMES H. SCHEUER, 
U.S. House of Representatives, 
Washington, D.C.

DEAR CONGRESSMAN SCHEUER : Pursuant to the discussion between Richard 
Falknor of your office and Andrew P. Steffan of our staff with regard to the 
alleged boycotting of certain investment bankers-, I would like to report to you 
the following.

It Is our impression from discussions with members of the financial com 
munity that, although in several financings managed by non-U.S. investment 
banks participating Arab institutions apparently have successfully sought the 
exclusion of firms which appear on an Arab "boycott list", there have been no 
cases where any U.S. firms have been excluded on such a basis from financing 
syndicates organized to offer securities registered with the Commission.

The Commission does not have explicit authority under the federal securities 
laws to control the composition of financing syndications. However, the Rules of 
Fair Practice of the National Association of Securities Dealers, Inc., which we 
oversee, do provide that its members observe just and equitable principles of 
trade in the cond-ict of their business. Article III. Sec. 1.02 specifically extends 
this provision to members' participation in the distribution of securities and It 
is possible that members' participation in an Arab boycott could violate this 
rule. I am enclosing a release from the N.A.S.D. announcing the investigation 
of this matter by one of its standing committees.

(139)
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We have discussed this matter with Under Secretary of the Treasury Jack 
Bennett and with officials of the State Department and Justice Department. We 
will report to you any further developments on this matter. 

Sincerely yours,
RAY GARRETT, Jr., Chairman.

NEWS RELEASE FROM THE NATIONAL ASSOCIATION OF SECURITIES DEALERS, Isc.

Washington, D.C., February 25, 3975—Gordon S. Macklin, President of the 
National Association of Securities Dealers, Inc., the self-regulatory organization 
for the over-the-counter securities market, announced today that the Association 
is considering what action, if any, it might take in connection with recent reports 
of requests of Arab interests that NASD members boycott certain other NASD 
members in forthcoming financings. A special meeting of the Association's Com 
mittee on Corporate Financing will be hold in New York City on Friday, 
February 28, ]!)75, to consider these recent events.

The Committee, consisting of 15 individuals from the securities industry, is 
charged with responsibility for reviewing all aspects of members' underwriting 
activities in order to assess, report, and make recommendations to the Associa 
tion's Board of Governors. Mr. Macklin stated that the primary item on the 
Committee's agenda is the study and consideration of the extent and nature of 
reported requests that Association members boycott others on the basis that 
their participation in an underwriting would be undesirable solely for reasons 
unrelated to the investment banking or securities business. He also stated that 
the problem to be considered is related to reported worldwide requests !)y Arab 
interests that firms unsympathetic with or antagonistic to them be boycotted.

AVliile it would be premature to indicate what position the Committee might 
take in its deliberations, he indicated that a boycott of this nature could be 
considered to be a violation of just and equitable principles of trade, the key 
stone rule underlying the Association's regulatian of its members, and that 
recommendations for disciplinary action could result.

SECURITIES AND EXCHANGE COMMISSION,
OFFICE OF THE CHAIRMAN, 
Washington, D.C., May 2, 197.'. 

Hon. JOHN E. Moss,
Chairnuin, Oversight and Investigations Subcommittee of the Committee on In 

terstate and Foreign Commerce, House of Representatives, "Washington, D.C. 
DKAR MB. Moss: This is in response to your letter, dated April 7, 1975, re 

garding your discussions, with Congressman Scheuer of New York, about reports 
of an Arab boycott of, and economic discrimination against, "Jewish and other 
members of the U.S. business community, both at home and abroad." As your 
letter indicates, we previously had discussed this subject with Congressman 
Scheuer, and he has furnished you with a copy of our prior correspondence.

In your letter, you request "a detailed, current report on this matter, making 
specific reference to whatever concrete action the National Association of Secu 
rities Dealers has taken with respect to the alleged Arab boycott," and you also 
inquire what authority the Commission "does have 'to control the composition 
of financing syndications' as such authority relates to any such boycott." Finally, 
you request our judgment on the "adequacy of the NASD's action as well as any 
recommendations" we may "have for additional legislation."

BACKGROUND

Earlier this year, as you know, there were newspaper reports that some Aral/ 
investment bankers were attempting to condition their participation in certain 
underwriting syndicates on the exclusion of investment banking firms appearing 
on a so-called "Arab boycott list," presumably because they either are owned by 
Jews or because they do business with Israel. Upon learning of these reports, we 
immediately discussed them with several members of the American underwriting 
community and with the NASD.

As a result of our discussions, we were persuaded that, although some firms 
on the Arab boycott list had, in fact, been excluded from several offerings of
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securities not registered with the Commission and managed by non-American in 
vestment banking firms, there had been no cases where firms which appear on 
such a boycott list were excluded from financing syndicates either managed by 
members of the NASD or offering securities registered with this Commission. The 
NASD advised us of their concern over this matter and tbe relevance of their 
rules of fair practice, and indicated that its Committee on Corporate Financing 
would review the situation.

EXTENT OF BOYCOTT

In the tw- months since we first wrote to Congressman Scheuer, we have not 
learned of any cases where firms were excluded from financing syndicates orga 
nized to offer securities registered with this Commission because of their Jewish 
ownership or the fact that they transact business with Israel. We also are 
advised, as a result of our inquiries, that, in many overseas offerings of securities 
which are not registered with the Commission, the investment bankers managing 
the syndicates have followed a similar policy.

There have, in fact, been syndicates in which both Arab and supposedly boy 
cotted firms have participated, as the two enclosed advertisements for recent 
overseas offerings make clear. SVe are encouraged that, at least in these two in 
stances, the best American investment banking traditions appear to have been 
followed.

NASD ACTIVITIES

Subsequent to our original discussions with the NASD, its Committee on Cor 
porate Financing met, on February 28, 1975, to discuss this matter, and the 
members agreed that, if NASD member firms should participate in such boycotts, 
they likely would be in violation (if just and equitable principles of trade which 
the NASD, by law, must enforce. The Committee, then-fore, instructed the NASD 
staff to monitor the membership of future financing syndicates to assure that 
such a practice does not occur. The Committee also concluded that American 
investment bankers were firmly resisting any pressures to exclude so-called boy 
cotted firms from financing syndicates. Since commencing its monitoring efforts, 
the NASD reports that it has not identified any relaxation of that standard, and 
its staff continues to monitor syndicates to ensure that no relaxation will occur. 
In addition, I have had personal discussions with the NASD Board of Directors, 
and we are confident that the NASD lias this matter under control.

You may also be interested to know that the Attorney General of the State of 
New York has asked all New York brokers and dealers to complete a question 
naire on this matter. We are hopeful that, when all the information has been 
compiled, we may gain further insights into the scope of any problem that should 
exist

COMMISSION* AUTHORITY

As I indicated in my first letter to Congressman Scheuer, the Commission does 
not have explicit authority under the federal securities laws to control the com 
position of financing syndicates. The l»tses upon which brokerage fims determine 
to participate in underwriting syndicates was not thought to merit federal, as 
opposed to industry, supervision by the Congress in 1033 and 1934. and that 
decision still seems correct, mor- than forty years later. Nevertheless, the 
NASD's Rules of Fair Practice do require that its members observe just and 
equitable principles of trade :n the conduct of their business. Article III, Section 
1. thereof, specifically extends this requirement to members' participation in the 
distribution of securities.

We, of course, are required under present law to ensure that the NASD con 
tinues to fulfill its statutory obligations, including its enforcement against mem 
ber firms of just and equitable principles of trade. While we cannot now take 
direct action to enforce compliance by brokers and dealers with the NASD's 
rules, both II.R. 4111 and S. 24!t would amend the Securities Exchange Act of 
1934 to permit us to apply to a federal court for an order tu t-njoin violations of 
the rules of any self-regulatory organization, or to command .self-regulatory 
organizations to enforce compliance hy their members with their own rules. 
Both bills also would make explicit the Commission's authority to require all 
self-regulatory organizations to adopt specific rules, if such rules should be 
reouired.

For these reasons, I do not see any need for further legislation at this time, 
although we do hope that the Congress can act expeditiously to complete its 
consideration of the pending lulls.
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CONCLUSIONS

As with any action of this type, perspective is most important. At present, the 
boycott does not appear to be a factor in any syndicates offering securities that 
fall within our jurisdiction. In light of our current information and the seem 
ingly unanimous industry views in this regard, we believe the NASD is the ap 
propriate body, in the first instance, to ensure that no deterioration of jast and 
equitable principles of trade occurs, and that its policy—of carefully monitoring 
the situation—is appropriate. If it should be appropriate, there appears to be a 
sufficient basis upon which further action may be predicated.

I trust the foregoing information will prove helpful to you. If you should 
desire any further information, please do not hesitate to advise me. Naturally, we 
shall keep you apprised of any significant future developments with respect to 
this matter.

Sincerely yours,
RAY GABRETT, Jr., Chairman.

APPENDIX B
DEPARTMENT OF JCS..JE, 

Washington, D.C., June IS, 1975. 
Hon. JOHN K. Moss.
Chairman, Subcommittee on Overflight and Investigations, Committee on Inter 

state and Foreign Coinini rce, 2323 Itayliurn Houac Office fSuitding, Waxhing- 
toij, D.C.

DEAR MR. CHAIRMAN- : This is in response to your request for information con 
cerning law enforcement activities of the Department of Justice relating to the 
Arali boycott of firms dealing with Israel,

The principal statute enforced by this Department which may apply to these 
matters is the Sherman Antitrust Act, 35 U.S.C. 1, which provides civil and 
criminal sanctions for "every contract, combination ... or conspiracy, in re 
straint of trade or commerce among the several States, or with foreign nations." 
As I discussed at some length ii: rect-iit testimony Ivi-fuit- a KubeuiiimiUve of ilie 
House Committee on Foreign Affairs, a copy of which is enclosed, certain con 
duct related to the Arab boycott may constitute a violation of this provision.

No lawsuit under the Sherman Act has yet been commenced by the Department 
with regard to activities connected with the Arab boycott. Alleged violations in 
volving such activities are currently being investigated by the Antitrust Division. 
Because the investigations are still in progress, I cannot provide detailed or 
specific information regarding them. A number of investigative techniques are 
being employed, including review of pertinent files of other federal departments, 
interviews with officers of firms which may have been affected by the boycott, 
and issuance of civil investigative demands under Ifi T'.S.C. § 1312 to certain 
firms under investigation. The taking of enforcement action will depend of course 
upon the outcome of those activities. 

Sincerely,
ANTONIN SCALIA, 

Assistant Attorney General,
Office of Legal Counsel. 

Enclosure.1

APPENDIX C
U.S. HOUSE OF REPRESENTATIVES, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE.
Washington, D.C., April 7. /flT.i. 

Hon. JACK BENNETT, 
Under Secretary for Monetary Affairs, 
Department of the- Treasury, 
Washington, D.C.

DEAR MR. BENNETT: Congressman Rcheuer of New York has told me of his 
deep concern over what he describes as the repented, ,«eri<ius and reliable reports

1 Copy of the testimony referred to in the letter IB In the flies of the Subcommltee.
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of Arab boycotting and economic discrimination against Jewish and other mem 
bers of the U. S. business community, both at home and abroad.

In this regard, I am enclosing a report from the Chairman of the SEC indicat 
ing that he has been in close touch with you in an effort to deal with this 
problem.

Would you kindly furnish me with an up-to-date estimate of this situation 
and any pertinent recommendations you may have? 

Sincerely,
Joiix E. Moss, 

Chairman, Oi-crsi</l<t anil Inrentiyatiuna Subcommittee.

DEPARTMENT OF THE TREASURY,
Washington, D.C., April 10, 1975. 

Hon. JOHN E. Moss, 
Chairman, Oversight and Investigations Subcommittee, Interstate and Foreign

Commerce Committee, House o; Re/irc/tcntativcx, Washington, D.C. 
DEAR MB. CHAIRMAN : For Under Secretary Bennett who is presently out 

of the country, I am acknowledging your letter of April 7 enclosing copies of 
correspondence relating to alleged reports of Arab boycotting and economic 
discrimination against Jewish and other members of the U.S. business com 
munity at home and abroad.

You will have a further report coLjerning this matter as soon as possible. 
Sincerely yours,

FKEDKKICK L. WEBBER, 
AMtiMtnnt Secretary,

Lcyixlative Affairs. * * *

THE UNDER SECRETARY OF THE TREASURY
FOB MONETARY AFFAIRS, 

Washington, D.C., May 2, 1075. 
Hon. JOHN E. Moss,
Chairman, Oversight and Investigations Subcommittee, House of Representatives, 

Washington, D.C.
DEAR Ma. CHAIRMAN : I am writing in response to your letter of April 7, 1!>7.">, 

requesting a current report on specific cases arising out of the Arab Boycott 
and of discrimination against Jewish and other members of the U.S. business 
community.

As you are probably aware, there were several articles in the press in February 
about possible discriminatory conditions being attached to certain Arab bank 
deposits in the U.S. As a consequence, the Comptroller of the Currency sent a 
letter to all national banks making it clear that such conditions are not acceptable. 
1 am attaching a copy of that letter for your information. We will, of course, 
continue to be .-.lert to any possible attempts to discriminate against U.S. citizens 
and will take appropriate action within our authority.

We n.iso understand that the Anti-Trust Division of the Justice Department 
has opened investigations into possible violations of the anti-trust laws with 
respect to discrimination within the international investment banking community. 
I do not have the details of these cases, nor the status of the investigations. You 
may \vish to see if the Justice Department can provide this information, directly.

Finally, the Commerce Department continues to receive reports from American 
firms of requests of them to supply information to the various Arab Boycott 
authorities. We understand that in 1974 Commerce received a total of 785 reports, 
of which 378 indicated that the U.S. firms had supplied the information requested.

You also asked in your letter for any pertinent recommendations I may have. 
I have received no indications that our existing laws are inadequate to deal 
with discrimination in the U.S. against members of the Jewish faith. Should this 
become apparent, however, I would, of course, support the idea of such new 
legislation.

The boycott issue is a complex one involving both economic and political con 
siderations. It is a key weapon that has been employed by certain Arab nations 
in their conflict with the Israelis. It is not likely to be eliminated by the Arabs 
without at least partial resolution of that conflict. The economic effects are also
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not entirely within our control, for the Arab nations retain both the right and 
tlw flexibility to direct their business to firms of their choosing, whether here or 
abroad.

I nm awnre that, nonetheless, tliere have been a number of legislative proposals 
to strengthen the provisions of the Export Administration Act. We will carefully 
review and comment on these at the appropriate time. In framing legislative 
proposals to deal with the boycott. I think it important not to lose sight of our 
ultimate objective which is to mitigate the effect of the boycott to the maximum 
extent possible, and ultimately to achieve >ts elimination. Legislation which 
serves neither purpose, or aggravates the situation, should be avoided.

In the meantime the Treasury Department and other agencies will continue 
to monitor developments arising out of the Arab Boycott and we will take what 
ever appropriate steps we can to alleviate the effects of the boycott and to bring 
about its elimination.

I hope this information is helpful. Please let me know if I may be of further 
assistance.

Sincerely yours,
JACK F. BEXXETT.

Attachment.
THE ADMINISTRATOR OF NATIONAL BANKS.

Washington, D.C., February 24, 1975. 
To : Presidents of all national banks. 
Subject: Discriminatory practices.

This Office has recently learned that some national banks may have been 
offered large deposits ami loans by agents of foreign investors, one of the condi 
tions for which is that no member of the Jewish faith sit on the bank's board of 
directors or control any significant amount of the bank's outstanding stock. While 
we are not presently aware of any such deposits or loans, so conditioned, having 
been accepted by any of the banks under the jurisdiction of this Office, we are 
concerned that all national banks scrupulously avoid any practices or policies 
that are based upon considerations of the race, or religious belief of any customer, 
stockholder, officer or director of the bank.

One of the- major responsibilities of this Office is to insure that each national 
bank meets the needs or tne community it was chartered to serve. While observing 
those credit ami risk factors inherent to the banking business, all the activities of 
all national banks, indeed of all banks regardless of the origin of their charters, 
must be performed with this overriding principle of service to the public in mind. 
Discrimination based on religious affiliation or racial Heritage is incompatible 
with the public service function of a hanking institution in this country.

By means of its regular examination function, this Office will assure the 
adherence of national banks to a nondlscriminatory policy in the circumstances 
mentioned, as well as in any other respect where racial or religious background 
might similarly be placed in issue. This Office is confident that it has the full 
understanding and cooperation in this effort of the banks In the national system. 

Very truly yours,
____ JAMES E. SMITH.

APPENDIX D
T'.S. HOUSE OF REPRESENTATIVES, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., September 19, 1975. 

Hon. ROGERS C. B. MORTON, 
Secretary, Department of Commerce, 
Washington, D.C.

DEAR MR. SECRETARY : Enclosed are copies of documents made available to the 
Oversight and Investigations Subcommittee which suggest that certain American 
firms may be abiding by Arab requests not to do business with Israel, or with any 
Israeli citizen, or with any person of Jewish faith and/or with any domestic firm 
which declines to participate in the same or similar boycott. 

The documents appear to be the following:
(1) Contract for a feasibility study for establishing a sponge iron complex at 

Alexandria, Egypt, which was made in Cairo on July 29, 1974, between an 
Egyptian firm, three other foreign firms and the [deleted], in which [deleted!,
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called the "consultant" in the contract, declares that he "does not possess any 
plant, firm or branch in Israel, that he tloi'it nut partit-ipate in any firm of iiiiniHiny 
ettabliihcd in Israel and that he ha» not any supply manufacturing assdnbling 
licenie or technical Quittance contract with any firm, company or per ton estab- 
lishcd or resident in I»rael."

(2) Offer to do business from the Chairman of Purchasing Bids and Tender 
Committee, College of Petroleum and Minerals, Dhahran, Saudi Arabia, dated 
June 9, 1975, to [deleted] requesting that [deleted] "please do not quote on goods 
manufactured by companies who are included in the Arab Boycott List, I.e. 
(BLACKLIST)."

(3) Letter of credit to an American supplier from the Central Bank of Libya, 
Tripoli, Libya with [deleted], acting as intermediary. The supplier is informed 
on the letterhead of [deleted] that the sum of $2,419 will be available upon 
presentation of the supplier's drafts on [deleted] when accompanied with a 
"declaration duly signed by the exporter or supplier stating the company which 
produced the commodity to be exported or supplied by him is not an affiliate 
to or a mother of companies on the Israeli boycott list and stating also that the 
exporter or the supplier hn» no direct, or indirect connection Khattocvcr ict'/h 
Itrael and will act on the ground and regulations of the Arab boycott of Israel." 
The date of the advice of confirmed, irrevocable, straight credit is December 18, 
1974.

(4) Invoicing instructions from [deleted] to American suppliers indicating that 
invoices must bear the following certifications:

"We hereby certify that the goods enumerated in this invoice are not of Israeli 
origin nor do they contain any Israeli materials nor were they shipped on vessels 
boycotted by the Israeli Boycott Office nor were they designated to visit, an 
Israeli port nor were they exported from Israel," and

"We hereby certify that the goods enumerated in this invoice are of U.S.A. 
origin. AH prices are true and correct."

(5) Lt-tter dated January 27. 1!)75, from [deleted] acting as agent for the 
Government Iraq, to [deleted], iuilk-atinc that the "tendered shall not incorixirate 
in this Tender any equipment or material that may have been manufactured in 
Israel or ft;/ com panic* nharimj Ixracli capital or boycotted officially, as the im 
port into Iraq of any such equipment or materials or components is officially 
banned."

(C) Kxport Purchase Order (January 1975) Shipping and Invoicing Instruc 
tions on letterhead of [deleted] Oil Company indicating that "the following 
certification is required on the Invoice: 'We certify that the goods listed are 
not of Israeli origin nor d" they contain any Israeli maerialn.' "

(7) An application for irrevocable letter of credit, dated May 3,1975 to United 
Commercial Bank, Hong Kong, to establish an irrevocable letter of credit 
through their office/agents in New York in favor of [deleted] with L/C to he 
established in name of [deleted]. Application for the letter of credit says that 
drafts are to be drawn on sight for 95 percent of invoice value for listed mer 
chandise (jewelry). It says thp invoice must certify that "goods supplied are 
not of Israeli origin neither do they contain any Israeli materials."

In addition to furnishing the Subcommittee with reports of boycott requests 
filed since 1970 with the Department of Commerce in accordance with Export 
Control Regulations and a list of all tender offers by foreign governments or firms 
containing boycott provisions as well as Commerce Department cover letters 
which may have been attached to them, I am requesting copies of the reports 
filed since 1970 under the Export Control Regulations by the specific firms under 
scored above. If they have not filed, please inform us of that fact.

Rule X of House of Representatives assisrns to the Committee on Interstate 
and Foreign Commerce responsibility for "interstate and foreign commerce cen- 
erally," which includes the administration by the Federal Trade Commission of 
the FTC Act and other laws and also the Securities and Exchange Commission 
and its administration of Federal securities law.

Compliance with the boycott requests may violate Section 5(a) (6) of the 
Federal Trade Commission Act and/or 10(b) of the Securities Exchange Act of 
1934. All of the material requested to date by the Subcommittee is pertinent to 
a Congressional determintdon of the nature and extent of boycott actions and to 
a consideration by the f jtnmeree Committee as to whether the laws covering 
the Federal Trade Commission, the Securities and Exchange Commission and the 
Commerce Department and their administration are adequate. I request, there-
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fore, that yon be prepared to tell the Subcommittee, during your appearance on 

"day, September 22, what materials, requested and subpoenaed, you will make 
available to the Subcommittee. 

Sincerely,
JOHN E. MOBS, 

Chairman, Overtight and Investigation* Subcommittee.
[Enclosures not printed].

APPENDIX B

GENERAL t'xios or CHAMBERS or COMMERCE. INDUSTRY
& AGRICULTURE FOR ARAB COUNTRIES.

Beirut, Lcbanrm. 
Subject: The Arab Boycott of Israel: Its grounds and reflations.

SIR: It hns come to our knowledge that certain Israeli circles, with the nid 
of world Zionist organizations, are conducting a campaign of misrepresentation 
against the Arab economic boycott of Israel. Since the Arab States are anxious 
to maintain the most cordial economic relations with all countries, and since 
in choosing measures for the inforcement of the boycott against Isrnel. the Arab 
States hare always l>een careful that no avoidable loss or damage be caused 
to their trade with other countries, we are sending yon this letter which contains 
the main facts about the boycott in the hoiw that they will help to avoid any 
misunderstanding: or loss.

(1) THE ARAB BOTCOTT OF ISRAEL IS A DEFENSIVE MEAStlKE

Ton are probably aware thnt Israel has forcibly expelled one million Arabs 
from their homes in Palestine, that it has tuken over the properties of these 
Arab*, anil is preventing them from returning to their homes: that these ref 
ugees are mostly living in camps under conditions of appalling misery, on relief 
.iy the fnited Nations.

You are also probably aware thnt all this is beind <1one fn deflnnrw of clear 
resolutions taken by the T'nited Nations—resolutions which call on Israel to 
allow all refugees to return to their homes and recover their properties.

Yon must have beard of the raids which have been and are still being made 
by the regular Israeli forces against frontier Arab villages, with the conse 
quent loss of innocent lives they have caused, and the aggressive war which it 
undertook in 1956 against Egypt, and which was denounced by sixty five states 
in the T'nited Nations General Assembly.

The Aralw are certain that the asgressive Zionist state of Isrnel is planning 
to expand further at the expense of Arab lands, and to turn more Arabs into 
refugees. This state even hones to dominate economically wherever it finds itself 
unable to dominate politically. Recent events in the Middle East confirm this 
conviction.

The Arabs are determined to frustrate this plan of aggression. They are de 
termined to defend them selves, their homes and their normal living. They are 
therefore doing no more than trying to deny Israel that economic power which 
might enable it to realize a new step in its attempt for the achievement of it? 
distorted dream of domination.

(5) THE ARAB BOYCOTT OF ISRAEL IS NOT INSPIRED BY RACIAL MOTIVES

This boycott is directed against Israel, but not a gainst the Jews 1,'deetf there 
are many Jewish citizens in most of the Arab States, who are unmolested and 
prosperous.

Jewish firms outside Israel receive from the Arabs the same treatment as 
non-Jewish firms. There Is no discrimination. Any firm, irrespective Oj.' the creed 
or race of its owners, shareholders, or managers will be able to ZA.I with Arab 
countries, so long as It does not breach the rp*!?!:tlciis ui uie Arab boycott of 
Israel.
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I.11 THE ARAB BOYCOTT OF ISRAEL CAUSES XO LOSS OE DAMAGE TO OTHER
COUNTRIES

This must lie obvious. The Arabs are important consumers, for they are rich 
in purchasing power derived from oil revenues and other sources, whereas their 
productive capacity is relatively small. Whatever they do not import from Israel, 
they have to import from other countries. When Israel tries to induce other 
countries to help in breaking the Arab boycott, it simply aims to acquire for 
itself these Arab markets which had HO far l>een €>|ien to others. Remember, there 
fore, that Israel is the only loser and that it ciui recover thi.-- loss only at your 
expense.

However, if no loss is caused to any country, loss may well he caused to in 
dividual firms. This can happen only when such firms cause themselves to be 
blacklisted by breaching the regulations of the Arab boycott: but such loss is 
easily avoidable. The rules themselves are reasonable, and besides, the Arab- 
markets are immensely bigger, and they have immeasnrally greater prospects 
than thuse of Israel. Israel, despite all the publicity offers very few opportunities 
for lucrative business.

1)1 TIIK RITI.rs ASI) KKOULATIOXB OF THE ARAB BOYCOTT ARE REASONABLE AXD
CLEAR

Considering the above, it may be asked what are the rules and regulations of 
tbe Arab economic boycott? Generally, the lx>ycott regulations, which are non- 
restrictive to the freedom of international trade by their very nature, do not 
apply to companies which have normal dealings with Israel involving the sale 
of completely manufactured goods—of wholly non-Israeli manufacture—in Israel. 
However, these regulations do apply to all companies, irrespective of their na 
tionality, which engage themselves in the following practices:
( /1 MnnnfartNring and trading companies

(A > If they have main or branch factories in Israel.
(I5> If they have assembly plants in Israel. This also applies to foreign firms 

and companies whose agents assemble their products in Israel.
The ban will in- applied too in the case of assembly if it is proved that a cer 

tain Israeli company has assembled, on a commercial scale, a unit of a certain 
product or goods from parts the majority of which is produced by a certain 
foreign company or any of its branches/subsidiaries, unless such foreign com 
pany establishes its non-responsibility for such assembly, and takes legal pro 
ceedings against the Israeli company which ccinmitted the assembly. This pro 
vision is applied if the parts used in producing the unit constitute more than 
50% of the parts of such unit, or if the engine of tbe unit is of the foreign com 
pany's production.

(C) If they maintain in Israel either general agencies or main offices for their 
Middle Eastern operations.

(D) If they give the right of using their names or manufacturing licensees to 
Israeli companies.

(E) If they hold shares in Israeli companies or factories.
(F) If they render consultative services and technical experience to Israeli 

factories.
(G) If they, or their directors or managers, are members of joint foreign- 

Israeli chambers of commerce.
(II) If they act as agents for Israeli companies or principal importers of Israeli 

products, outside Israel.
(I) If they take part in prospecting for natural resources within Israel such 

as petroleum drilling.
(J) If they decline to answer the questionnaire addressed by Arab authorities 

requesting them to provide explanation of the nature of their relations with 
Israel in order to determine whether they constitute a violation or not.

(K) If, after serving notice on them and granting them a grace period of not 
lesg than six months, during which to substitute the products of blacklisted com 
panies with products of other companies which are not violating the Boycott 
principles, they use in their own products articles oi" machines produced hy a

60-044—75
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blacklisted company. During the period of notice, the products of such co. 'pauies 
may be allowed entry provided that their position is clear in regard to other 
Boycott regulations, and that parts produced by the blacklisted company and 
used in the company's products do not exceed 33% of the total cost of the finished 
unit.

The ban imposed on a certain company is applied against all of its parent and 
subsidiary companies. It is permissible, however, to waive, Tor ouce only, I hi- Imii 
imposed on a blacklisted company if it arranges to redress the violation of rules 
enforced in the Arab countries and presents documentation to this effect.
(//) foreign nariyation companion

(A) Foreign ships, tankers and other maritime transportation means shall be 
blacklisted if they engaged in any of the following acts:

(It If it was piroven that they called on an Arab port and an Israeli port in 
the same round trip; universal tourist ships being excluded.

Tourist ships denotes those ships which carry tourists only, and not ordinary 
passengers, and which do not load or offload goods from and to the countries 
they call on. Companies which own or charter these ships shall inform the com 
petent Regional Boycott Office of the routes and timetables of those ships in due 
course.

(2) If they transport materials or articles helpful to the war effort of Israel 
even if they do not call on an Arab port and an Israeli port on the same round 
trip.

(3) If they are chartered to Israeli companies or institutions.
(4) If they transport industrial, commercial or agricultural Israeli products.
(5) If they transport Jewish immigrants to Israel.
(«) If they refrain, within a maximum period of 15 days notice, from pre 

senting the manifests of shipments they unloaded at Israeli ports on a previous 
trip.

(B) A ship or tanker may be lifted from the blacklist if Its owner' undertake 
to refrain from violating the above roles again. This is not applicable to ships 
flying the Israeli flag or previously enjoying the Israeli nationality.

(C) Transactions shall be banned with any foreign navigation company If it 
is cEi3.bH!!l<ert that- <wh s rnmriwv has chartered anv sh!t> or tanker owned or 
chartered by It to an Israeli firm, company or Institution with the intention of 
creating an International crisis involving any Arab country. The ban entails the 
blacklisting of all vessels owned, or chartered by men company.
(///) Foreign battkt dealing toil* Israel

Transactions with foreign banks are banned If they commit any of the 
following acts:

(A) If they give loans or subsidies to Israeli public or private firms and/or 
institutions which may help them in carrying out major military, industrial or 
agricultural projects.

(B) If they take active part in distributing and/or promoting Israeli loan 
bonds.

(0) If they establish firms or companies in Israel.
(I)) If they subscribe to the establishment of firms or companies of Israeli 

capitals, either inside or outside Israel
(IV) Foreign motion pictures' companies and actors

(A) Movie and television films: The projection of foreign films In whatever 
copy or language is prohibited in all Arab countries in the following cases:

(1) If the film, in story, script and content. Is Intended to distort Arab past 
or present history in regard to religion or nationality.

(2) If the film, in story, script and content, IB intended to promote Israeli or 
Zionist propaganda aims.

(3) If the film is featuring actors enjoying Israeli nationality.
(4) If the film is wholly or partially photographed in Israeli or if it is of 

Israeli-foreign production.
(5) If the film features foreign actors or actresses whose Zionist tendencies 

are established.
(B) Foreign motion pictures' and television companies: Transactions shall be 

banned with motion pictures and television companies the Zionist tendencies of 
which or their acting for the interests of Israel are proven. This provision is 
applicable in the following cases:
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(1) If they, in spite of communicating with them in order to make them aware 
of tbe measures their actions entail, again produce films intended in story, script 
and content to distort past or present Arab history in regard to religion or 
nationality.

(2) If they, in spite of communicating with them in order to make them aware 
of the measures their actions entail, repeat their donations to Israel, in their 
capacity as artificial persons, in a way indicating their bias and acting for tbe 
interests of Israel.

(3) If they, in spite of communicating with them In order to make them aware 
of the measures their actions entail, again produce films intended in story, script 
and content to make propaganda for Israel.

(4) If they, in spite of communicating with them in order to make them aware 
of tbe measures their actions entail, again produce Joint foreign-Israeli films and 
refuse, without reasonable motives, the production of Joint foreign-Arab films 
of a similar character.

(.".) If they establish in partnership with Israeli capital or subscribe with 
Israeli capital to the establishment of firms or companies inside or outside Israel; 
if they establish manufacturing branches in Israel; or if they render consultative 
services and technical assistance to Israeli firms or companies.
( V) Foreign insurance companies

Transactions shall be banned with foreign insurance companies the subscrip 
tion of which an industrial, commercial or other firms and companies in Israel is 
proven, and as a result of which they exceed their normal activities.
( VI) Foreign agencies .'/ Arab companies

Firms and companies enjoying the nationality of any Arab country may not 
give their general agencies to foreign aviation and shipping companies or firms 
if it is proven that the latter are general agents of Israeli firms or companies 
abroad. This provision is applied in case the local laws of the country concerned 
do not prohibit such actions.
( VII) Foreign shipbuilding companies

Transactions shall be banned with foreign shipbuilding companies which, after 
commuuicatiu.; with them in order to make them aware of the fact that building 
ships for Israel by them promotes tbe economy and tbe war effort of Israel, again 
build ships or tankers for Israel.

While presenting to you these facts and regulations, it gives us great pleasure 
to assure you of our best attention and cooperation, and our express willingness 
to answer any questions which you may have regarding the Arab economic 
boycott of Israel.

Faithfully yours,
ABDUI, Aziz H. AL SAOER, President.

APPENDIX F 
SAMAWAH CEMENT PUBLIC COMPACT, P.O. Box \o. 5—SAMAWAH, IRAQ

GENERAL TERMS A CONDITIONS

(1) Technical specification*
The tender documents submitted by the Tenderer shall include the following:— 
a-Full description and detailed specification of offered goods. 
b-Otber pertaining information such as Catalogues, pamphlets Analysis. 

Samples if requested, Standards etc.
(2) Weightt <t prices:
Tenders should be itemized as far as possible giving nett and gross weights. 

Itemized FOB prices should be given.
Estimated freight charges and total C & F prices to Basrah and Baghdad 

should also be stated.
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Currency should be of that of Country or Origin of goods. Type of packing: 
Suitable for export, details should clearly be stated.

(3) Validity:
The validity period of the tender submitted should be not less than 3 months 

from closing date of submission of tender, confirming firm rate.
(4) Tcrmt of payment: Insurance «£ Letter of Credit
Both letters of Credit & Insurance shall be effected by Samawah Cement 

Public Company.
(5) \ciitral Tetts:
Offers are to include an acceptance statement to the effect that Samawah 

Cement 1'ublic Company, mny appoint a competent Neutral party at its expense 
to inspect material in order and issue relevant test certificate to the effee* that 
the material being shipped conform in all respects with the agreed upon spt^ 'ca 
tions. Bankers effected payment will only do so upon receiving a copy of such 
certificate which have been approved by Samawah Cement Public Company.

(C) A complete set of documents Issued with each tender may be Purchased by 
any i>ersoii desiring to participate In the confidential tender, against payment of 
an amount fixed by the Company for each tender.

This amount is not refundable under any circumstances.
(7) The closing date of submission of tender will be not later than closing 

office hours on 31/3/75.
Tenders received after this time and date shall not be accepted.
(8) The Company does not bind itself to accept the lowest tender.
(!i) Tenders not complying with our specifications and terms shall be neglected.
110) Tenders should be submitted in six copies.
(11) Tenders are to l>e submitted In sealed envelopes, clearly indicating subject 

of tender. Samples If required should be sent under separate cover marked clearly 
•with the reference number and subject of tender.

(12) Tenders are to lie accompanied by a preliminary bank defKisit in favour 
of and payalle to the Samawah Cement Public Company for the sum of 5% »f 
the FOB value of offer as a guarantee of good faith. The deposit will be returned 
to unsuccessful. Tenderer after 6 Calendar months from closing date of tender.

(13) Certificate of Origin: 
Tenderer must submit:
(a) Certificate of origin sjieeif.vlng that the goods are not of Israeli Origin 

not tlie Company having a branch in Israel and that they will not IH> shipiwd on 
Israeli <ir Black listed Vessels. This Certificate must be legalized by the Iraqi or 
any Aral) Consulate or representative and in case of their non-existence, legaliza 
tion by Chamber of Commerce or Industry in the Country of Origin or port of 
Shipment will suffice.

(b) Country or origin and port of shipment of goods, 
(e) Delivery period.

NOTES
On acceptance of aa offer, Samawah Cement Public Company will require 

the following:
(a) Bank (lunraatce
Such ft guarantee is requested by Samawah Cement Public Company ils amount 

will not exceed 5 percent of FOB value of offer and should be valid six months 
after the date of last shipment.

(b) Prnforma Invoice
Confirmation of order is to be accompanied with 10 copies of proforma Invoice.
(c) Validity of L/C
Hue to the regulations of the Central Bank of Iraq. L/C can not be opened for 

more than a period of 5 months, however, in case of the delivery pe;iod being 
jrreater than eight months the 1,/C will be extendable prior to expiry date to 
cover the full period delivery time.

(d) Shipping Mark*
Shipping marks to be mentioned on shipping documents as follows: 

Samawah Cement Public Company. 
Samawah Works 
Order No.

(a) If the Tenderer fail to deliver the material In accordance with the con 
ditions, the Samawah Cement Public Company shall cash the bank guarantee 
submitted by the Tenderer.
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APPENDIX G

U.S. DEPARTMENT or COMMERCE, 
DOMESTIC AKU INTERNATIONAL BUSINESS ADMINISTRATION,

Washtnaton, D.C.
GENTLEMEN : The following trade opportunities have been submitted to the 

Department of Commerce by U.S. Foreign Service Posts overseas.
If you are interested in any of these opportunities, please contact directly the 

person listed on the enclosed telegrams. 
Sincerely,

CHARLES B. PITCHER 
Construction and Building Materials Program,

Office of Business of Rr.tearch and Analysis. 
Enclosure:

MINISTRY OF INDUSTRY & METALS, STATE ORGANIZATION FOB ENGINEERING 
INDUSTRIES, HOUSING SCHEMES COMMITTEE

TENDER NO. 0/75—3.150 PRECAST HOUSES 
Technical Specifications

1. Scope of the tender: 3550 houses precast concrete to be established in the 
following areas: 1300 houses in Baghdad located as follows: 700 houses in 
Wnziriyab, 500 houses in Aba Ghraib, 100 houses in Al-Taji.

1000 houses in Iskandariyah, 400 houses in Diyala, 100 houses in Kut, 150 
houses in Hassiriyah, 600 houses in Dasrah.

2. Precasted concrete buildings are preferred to precasted concrete houses.
3. In case of buildings, they will be of three floors only with 3G-48 apartments 

in each building.
4. Individual houses to be of about 80 square meters each with a garden of 70 

square meters, suitable for five persons to live in and consist of: 2 Bedrooms, 1 
living room, 1 Hall, 1 Kitchen, 1 bathroom with shower and 1 W.C. of oriental 
tyjie to IH> separated from the bathroom.

5. In case of individual houses, the roof will be level to enable inhabitants to 
use it as u sleeping place in summer nights and there should be inside staircase 
for this purpose.

0. Each house in Basrah area should be equipped with airconditioning unit 
and in case of buildings, the building should be centrally airconditioned. As for 
houses/buildings in other areas, they should be equipped with ducting system 
for desert coolers.

7. Each house should be equipped with oil heater for hot water.
8. All rooms should be equipped with electrical points for ceiling fans.
9. Offers should include all utilities for housing schemes in each group of 

houses, i.e. primary school, market, social centre, medical centre, etc.
10. Any other suitable alternative will be taken into consideration.

MINISTRY OF INDUSTRY & METALS, STATE ORGANIZATION FOR ENGINEERING 
INDUSTRIES, HOUSING SCHEMER COMMITTEI-

TENDER NO. 6/73—35SO PRECAST HOUSES 
General Te-m* and Conditions

1. Offers should be based on C&F site or Baghdad tal;i.ng into consideration 
that insurance to be effected locally at the supplier's cost.

2. Full specifications, type and make of the material offered should be given 
as well as country of origin.

3. Materials supplied by the tenderer should comply with the agreed upon 
specifications and conditions as in concluded contract.

4. Offers in three copies to be submitted in sealed envelop and addressed 
to State Organization for Engineering Industries with the name and number of 
the tender written clearly on the envelope.

5. Offers should be submitted to above at least 12:00 hours of the closing date 
of the tender and any offer received after that date will be neglected.

6. If tenders sent by post, they should be registered but the tenderer must 
make sure that offers are delivered to the said office within the limited tme.

7. The tenderer must submit a preliminary deposit with the tender as a 
security of his financial standing and as a guarantee to perform his obligations
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under the contract conditions in a form of bank guarantee issued by Rafideia 
Bank, amount of whith should not be less than 5% of the total value of the 
tender and it should be valid for two months after the closing date.

8. In case of the successful tenderer, the bank guarantee will be retained until 
the tender has been definitely accepted. Thereafter deposits shall be returned tc 
the unsuccessful tenderers

9. After the reward of the tender to the successful tenderer, the alwc bank 
•guarantee will be released and replaced by a performance Bank Guarantee 
amounting to 5% of the contract tender for a period ending with one month 
after the Final Acceptance Certificate date.

10. The contractor will be responsible of the maintenance of the houses and all 
other utilities for one calendar year effective the date of the Final Acceptance 
Certificate and for that purpose a bank guarantee of 5% of the contract value 
should be submitted from that date until the end of the maintenance period.

11. Payment: Payment shall be effected by establishing a letter of credit in the 
name of the supplier to the value of 100% of the total tender value payable in 
Installments related with the progress of the shipping and erection progress.

12. Penalty: If the tenderer fails to deliver the material in accordance with 
conditions agreed upon the SOEI shall cash the Bank Guarantee submitted by 
him and shall deduct the amount that shall be calculated on the basis of damage 
caused to this Organization as a result of unsatisfactory quality.

13. Country of Origin: The tenderer should not incorporate this tender any 
material that has been manufactured in Israel or by companies boycotted offi 
cially by Iraqi Government

14. Validity: Offers should be firm and valid for GO days after the closing date 
of the tender.

15. If the tenderer withdraws his lender before the ^xpiry date of 60 days 
period, his provisional deposit will be forefeited to SOEI.

IB. The SOEI does not bind itself to accept the lowest offers or any other offer 
«nd without being liable to assign any reason thereof.

APPENDIX H
CONGRESS or THE UNITED STATES.

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS. 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE.
Washington, D.C., July 10, 1915. 

Mr. RU-ER METER.
Director. Off.i* of Export Administration, Department of Commerce, 
WiittiinQton, D.C.

DEAR MR. METER : Thank yon for your recent assistance to the Subcommittee 
on Oversight and Investigations preliminary research on the Arab boycott.

As yon probably know, the Subcommittee is seeking information on American 
firms that have encountered or have l«en influenced by boycott demands. Since 
Pnrt 369.2 of the Export Control Regulation reqrires any U.S. exporte-- who re 
ceives a renuest for boycott compliance to file a quarterly report with the Office 
of Export Control, the Subcommittee and its staff will require access to these 
reports.

Please send us copies of all reports from 1970 to the present by July 21, 1975. 
Sincerely.

JOHN E. Moss. 
Chairman. Oversight and Investigation Subcommittee.

TFR SECRETART OF COMMERCE,
Washington, D.C., July 2.J, 1975. 

Hon. JOHN K. Moss,
Chairman, Subcommittee on Oversight and Investigation*. Committee on Inter 

state and Foreign Commerce, House of Representatives, Washington, D.C. 
DEAR MR. CHAIRMAN : This is in response to your letter of July 10. 1975 to Mr. 

Raner H. Meyer, Director, Office of Export Administration, in which von re 
quest^ access to boycott requests reported to this Department since 1970.

Tinder the Export Administration Act of 1969, as amended (the "Act"), and 
onr implementing regulations, domestic exporters are required to report to this
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Department any requests they receive to cooperate with the Arab boycott. I am 
enclosing for your information a copy of the form prescribed for reporting such 
boycott requests, together with a reprint of the pertinent part of our regulations. 
You will note that these regulations do not prohibit U.S. flims from participat 
ing in the boycott. Rather, the action with respect to which sanctions may be im 
posed under the regulations is failure to report the request for their participation.

On three occasions, the Department has conducted widespread publicity cam 
paigns in an effort to make certain that exporters were aware of the law and their 
responsibility to report. The first campaign followed immediately upon enactment 
of the legislation in 1965 and carried over into 1966. Another intensive campaign 
was launched in 19(58 and carried over into 1968. The most recent publicity cam 
paign, which began in April of this year, included direct mailings to some 30,000 
U.S. firms engaged in international trade of a copy of the pertinent parts of our 
Export Administration Regulations dealing with the reporting of Arab boycott 
requests.

I believe that the effectiveness of this publicity campaign can be measured by 
the fact that as of June 26, 898 boycott requests have been reported during 1975, 
as compared to only 785 such requests reported during the entire calendar year 
1974.

In the course of our investigation in 1968, eighteen "rms, because of ignorance 
or misunderstanding, were found not to be complying with the reporting require 
ments and were warned to do so thereafter. During a follow-up investigation in 
April of this year, five of these same firms were found to have failed to report 
subsequent boycott requests. These were charged with violating our export ad 
ministration regulations, and compliance proceedings against four of these five 
firms are now successfully completed. Section 388.14 of our regulations provides 
for the confidentiality of these proceedings until such time as a sanction is im 
posed. I am enclosing for your information a copy of the Department's press 
release of June 27, which identifies these four firms and gives details regarding 
their violations. To date, warnings have been issued to 105 other firms which were 
"first-time offenders."

Your request that we make available to your Subcommittee and its staff, copies 
ol all the boycott reports which have been submitted to us since 1970 must be con 
sidered under the provisions of Section 7(c) of the Export Administration Act 
of 1969, as amended, because these reports were submitted to this Department 
pursuant to the Act under an express pledge of confidential treatment. Section 
7(c) of the Act provides that:

"No department, agency, or official exercising any functions under this Act 
shall publish or disclose information obtained hereunder which is deemed con 
fidential or with reference to which a request for confidential treatment is made 
by the person furnishing such information, unless the head of such department 
ftr agency determines that the withholding thereof is contrary to the national 
interest." (Emphasis added.) (50 U.S.C. App. § 2406(c))

Thus, the Act does not merely authorize the President or his delegate to 
maintain the confidentiality of information obtained under the Act "which is 
deemed confidential or with reference to which a request for confidential treat 
ment is made," but requires that such information not be disclosed unless the 
agency head determines that its withholding is "contrary to the national inter 
est." You will notice that the enclosed copies of Form DIB-621 and § 369.2 of 
the Regulations expressly advise the exporter that the information contained 
in his reports will be deemed confidential under Section 7(c). Thus, the identity 
of individual reporting firms and the particular information submitted by them 
are specifically exempted from disclosure by statute.

In considering whether there is an overriding national interest in disclosing 
the identity of these individual reporting firms. I am mindful of the need to 
provide Congress with adequate information on which to legislate. There is 
undoubtedly a national interest in the Congress and the public being aware of 
the number of transactions, as reported to this Department, in which U.S. firms 
had been asked to cooperate in restrictive trade practices by various countries. 
This information has been reported by this Department in our Quarterly Re 
ports on Export Administration to the Congress. Furthermore, the enclosed 
summary of boycott irformation reported by exporters through June 26, 1975, 
shows the types of restrictive trade practices which were reported and the ac 
tions the exporters indicated they would take in response. I hope you will find 
this summary sufficient for your needs, as it contains in aggregate form virtually 
all the information found on the exporter reports. However, disclosing the iden 
tity of reporting firms would accomplish little other than to expose such firms 
to possible economic retaliation by certain private groups merely because they
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reported a boycott request, whether or not they complied with that request. 
Such a consequence would not, in my view, be in the national interest. Accord 
ingly, I must decline the request set forth in your letter.

I want to stress, however, that I am fundamentally opposed to the premises 
upon which the Arab boycott is based, and sincerely hope that a resolution of 
the issue satisfactory to all concerned can be achieved as quickly as possible. 

Sincerely,
ROGERS MORION, 

Secretary of Commerce. 
Enclosures.

U.S. DEPARTMENT OF COMMERCE

Domestic and International Business Administration 
BUREAU OF EAST-WEST TRADE

OFFIT -- ^XPORT ADMINISTRATION 

WASHINGTON, D.C 70130

BOYCOTTS OR OTHER RESTRICTIVE TRADE
PRACTICES IMPOSED BY FOREIGN COUNTRIES

NOTICE TO EXPORTERS

There is reason to believe that >  number of firms, perhaps 
through lack of knowledge or misunderstanding, may not be 
complying with the Department of Commerce regulations re 
garding the reporting of requests for information or action 
in support of certain foreign restrictive trade practices 
or boycotts.

The Department's regulations are reprinted in this pamphlet. 
I urge that you review the provisions of this regulation. 
If you receive any such requests that are reportable, you 
are required by law to report them. Failure to report 
subjects you to the penalties prescribed in Section (6) of 
the Export AdjRirdrs^ration Act of 1969, as amended.

rt Administration
Rauer H. Meyer 
Director, Office of Ex

REPRINTED FROM Export Administration Regulation* June 1, 1974

§ 369.1

GENERAL POLICY

It is the policy of the United States to oppose 
restrictive trade practices or boycotts fos 
tered or imposed by foreign countries against 
any country not included in Country Group S, 
W, Y, or Z. 1 All exporters engaged fn the 
export from the United States of articles, 
materials, supplies, or information, including 
technical data (whother dilectly or through 
distributors, dealers, or agents), are en 
couraged and requested to refuse to take (but

Country Croupe appear on pare 3.

§ 369.2 

REI'DKTINC; REQUIREMENT

(«) Scope

In order to implement the policy sot forth 
in § 369.1 above, a reporting requirement
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is established. The provisions of this § 369.2 
ap:jly to any U.S. exporter \vho receives a 
reqnest for an action, including the furniah- 
inj* of information or the signing of a^ree-
rr'-nt?, that has the effect of furthering or 
support irjr a restrictive trade practice or 
boycott f catered by any fnrrign country 
against any country not included in Country 
Group S. W, Y, or Z. (See 5 259.3 for ex 
amples of restrictive trade practices or boy 
cotts.) Where such request is received by 
any other person handling any phaije of the 
transaction for the exporter, that person 
( rV\v.irdin>; iVifer.-., etc.) is r'?3n.,<nsible for 
informing the txf.orter ui the request so tnai. 
the latter may report it.

(b) Report from t'.S. Exporter :

Any U.S. exporter who receives a request, or 
is informed of a request, relating to a restric 
tive trade practice or boycott, as described in 
pin-nymph (a) above, shall report the request 
to the Cilice of Export Administration 
(Ri.nm 1617M), U.S. Department of Com 
merce, \Vati:ir.gton, D.C. 2''i_:-'iO. Th-- ex- 
purler's report may b'i submitted it; accord 
ance with the pr-A'udure set forth in either 
p<irj>:rr-ph fl) or (2) below. (The informa 
tion contained in these reports is .subject to 
the provisions of Section 7fc) <.,f the Export 
Admin isiratii'r Act regarding confidentiality 
of information.)

(1) Single transition report, if the report 
covers only H single transaction it shall be 
submiited t-.; the Office of Export Adminis- 
tration v.\:hi:i fifteen h'.isine.ss days from the 
(kite th'.- txporter receives the request. This 
report sh;-.!l i*e made on U.S. Exporter's Re 
port of Kc_1 '.:ti .it Received for Information, 
O-rtiC-aiiun, or Other Action rn<iieatiny 
a Restrictive Trade Practice or Boycott 
Against: a Fureiyn Country, Form DIE-621 
orIA-1014 1 t: c-c back past- for facsir.- 
iU of for::. ). If th^ request is for infor 
mation ar.d is received in inn form ot" a 
finest: or;:", a it e, *• topy of th'.s ("iue.stionnairp 
shall accompany the report. Copies of re 
quest; rueisoti in other form.-, need >\ot b-;

submitted with the report, hut appropriate 
quotations from the request shall be included 
in the report. Whenever an exporter ro- 
ojive.s more than one requ'-^t for action with 
reference to the same *. .pnrr transaction, 
nnly the first requfat need be reported.

(2) Mulliplf trnn-iirtinJtn rrp»rt. Ill.^^ad of 
siibrru'ttinc a report for rac'ii tr:ir:r;;ictinn v.-- 
garding which a request is rt-^.-lved, the ex 
porter may submit a report- covei-in^ al! 
transactions royarclinjj which I'^qu'^t^ are 
received froni persons o/ lirm.s in a s:ii^I*j 
country d'-irinj^ a sin trie (^J.r-'vlar quarter.
7!'ij i-jfj.JiT . h--.!; :.- ;c.:t j^ !)_.• ;.•-.:,-;• M h >. :
Office of Export Administration n-j later than 
the fifteenth day of the first ni^nth fo'.lo'.vin^ 
the calendar quarter cuvcrod oy the report. If 
the exporter has received req;ie=t^ from 
persons or firms of more than one foreign 
country, a ?oparate report shall be submitted 
for each country. Each letter shall include 
the following information:

(\) Xan'.t; ::nd addrts-s of C.S. exporter 
submittiny report;

(ii) Calendar f.{'.iarter covered by report:

(iii) Name of country (iea) against which 
the request is directed;

(iv) Country of retjue^tm-;
(v) Number of ^•an~,actior.s to which re- 

stfictio!;s v.-^re applicable;

(vi) Type(.s) of rftque^Haj rec^'-i?d, (If 
que3t:onn^ :.re, attach copy. If other than 
questionnaire, give the type of uocument or 
other form of request and the specific in 
formation or ..ction requt,s'.':d.) ;

(vii; .^ner;J ti-c^cription of th^ typt.-* of 
corprnclit"^-? or technical data covered and 
the total dolhtr value thr?roof; and

(viii) Whfthc-ror rot the US. exporter ir.- 
tends to com^'y with the request(s>. (Sub- 
rni.i^ion of the information requirfir] by thi,s 
§ 360.2(bj (2) (viii) v/juld be helpful to the 
U.S. Government but is net niiirnJntorv.)

.K-> OF (tKOTKS'jN KEI.ATKU '!<> 
RKrTKH'.'IIVK TRADE PU V lU.F 1- OK

A r »•••;;;( : * v, rich j
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strictive trade practice or boycott may be 
received by U.S. exporters in the form of 
genera] questionnaires to be answered, spe 
cific statements or certifications to be supplied 
in particular transactions, or other types of 
requests f?r action. Shown below are ex 
amples of requests that could indicate the 
furthering or supporting of restrictive trade 
practices or boycotts. This is not to be inter 
preted as being a comprehensive list.

(a) A request for information as to \vhethe.- 
'.}-.-'. "-'.3 .-tportvi- '•>•• p.rv- .subsidiary or afV.li- 
ate of the U.S. exporter has, or intends to 
have, any stockholders, owners, employees, 
or officers who are nationals of a boycotted 
country.
(b) A request for information as to whether 
the U.S. exporter or any subsidiary or affiliate 
of the U.S. exporter has, or intends to have, 
any 3tockholders, owners, employees, or of 
ficers who are numbers of a religious or 
ganization or of a race, creed or color gen 
erally associated \\ith a boycotted country.

(c) A request for information as to whethar 
the U.S. exporter or any subsidiary or affiliate 
of the U.S. exporter has, or intends to have, 
any business relationship with a boycotted 
country or a national of a toycotted country. 
These business relationships include, but are 
not limited to, trade in commodities or tech 
nical know-how, licensing arrangements, ad 
vertising or promotion of sale of goods 
originating In a boycotted country, or use of 
such goods as components in a manufacturing 
process.

(dt A request for information as to whether 
the U.S. exporter or any subsidiary or affiliate 
of the U.S. exporter does any business, or in 
tends to do any business, with any firm that 
has a business relationship with a boycotted 
country or a national of a boycotted country.

(e) A request for information as to whether 
the U.S. exporter or any subsidiary or affili 
ate of the U.S. exporter has any investments, 
including branches, subsidiaries, affiliate*, or 
holdings, or any commercial or legal repre 
sentation in a boycotted country, or a busi 
ness firm located in, or doing business in, a 
boycotted country.

(f) A restriction prohibiting the U.S. ex 
porter or any subsidiary or affiliate of the 
U.S. exporter from using shipping or trans- 
portaMon facilities that are "blacklisted" by 
the importing country. (However, a request 
or res:ric r ion cutely precluding the export 
of commodities to the importing country on 
(1) shipping or transportation facilities 
owned, rontrolled, operated, or chartered by 
a country or 3 national of a country friendly 
to the United States but not friendly to the 
importing country, or (2) a carrier that stops 
at a port in a country friendly to the United 
States but not friendly to the importing coun 
try prior to stopping at the pert of unlading, 
is not deemed a restrictive practice within the 
meaning of Section 2(4) of the Export Ad- 
rvnistration Act, but rather a precautionary 
measure to avoid any risk of confiscation of 
the commodities. Accordingly, these two 
types of shipping: restrictions are exempted 
from the reporting requirement of this sec- 
tion.)

§ 369.4 
EFFECT OF OTHER PROMSIONS

Insofar as consistent with the provisions of 
this Part, all of the provisions of the Export 
Administration Regulations, including Parts 
387 and 338, apply equally to t!:e reporting 
requirement set forth in § 3G9.2 above. Atten 
tion is called particularly to the provisions of 
§ 387.il under which pertinent records must 
be kept and made available for inspection 
for a tv/0-year period.

For export control purposes ;ill 
nnailsi) are divided into sevn emu

foreign destinations 
try groups:

ern HrmispluTv ir\rhhimg Can- 

el is ti-U (excluding Canada).
Gnmp Q-.__ H'n:!;inij,

Croup Y...-_- Alti.tnia, Iiu!sdri:i. 'K«-cl:'";lfivakia. K.i-t Oermanj- (Ger- 
.•1-uMic nnd ^r.vi.-r ^-e^» of Ctrlio). 

Latvia. I,ittiu:in:.'i. Outer Mon«nlla. 
ili.' -if Cliina. ;i!,d tin' f.S S.U. 
lui^t-controtleil :lr.•il^ »f Vietnam, and
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US EXPORTER'S REPORT
OF REQUEST RECEIVED FOR INFORMATION, CERTIFICATION, OR OTHER ACTION INDICATING 

A RESTRICTIVE TRADE PRACTICE OR BOYCOTT AGAINST A FOREIGN COUNTRY

AccO'doiqlr, I  "e»uf«9«  "d r«^uti «4vin| iwch r**ititi to r*fwt* to c«»>pl r with iK»m.

3. lNiT3JCT:''H5 !V... •..---.,, .:--<--,:,>. -•: :,v ,'„.-. -Ti -,-

C ' "?M.n°7E(0Tl*[hf ["'p."; AJm.ni^iiiiion Act of JO^ (S0*l:<;r Apr,

r.-v. ^'-iif . »"J /-'P Cod-

6. sp.^ly, yr , .trrsu^.-ic.ved. «f .n, ir*. «»-.«*«..*. c.

r-iovci).

N.mr. 

Addr^«:

f nv jnd founrr>

1 | .si tr VScJuk H.)

THE SECBETAKY OF COMMEKCE, 
Wosftinffton, D.C., Auwi/*( 22, 7975. Hon. JOHN E. Moss,

Chairman, Subcommittee on Overt.iht and Inveatigationt, Committee on Inter 
state and Foreign Commerce, J7i use of Representatives, Washington, D.C. 

DEAR MB. CHAIRMAN : I am enclosing, for your information, a copy of my letter 
to Congressman Harley O. Staggers, Chairman, Committee on Interstate and 
Foreign Commerce, in response to his subpoena of July '28, 1975 directing me to 
appear on September 4, 1975 before the Subcommittee on Oversight and Inves 
tigations of the House Committee on Interstate and Foreign Commerce. 

Sincerely,
ROOEBS MORION, 

Secretary of Commerce, Enclosure.
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THE SECRETARY OF COMMEECE, 

Washington, D.C., Augunt 2~', 1075. 
Hon. HARLEY O. STAGGERS,
Chairman, Committee on Interstate and Foreign Commerce, Souse of Representa 

tives, Washington, D.C.
BEAR MR. CIIAIUMAX : This is in response to your subpoena of July 28, 1975, 

directing me to appear at 10:00 a.m., on September 4, 1075, before the Sub 
committee on Oversight and Investigations of the House Committee on Interstate 
and Foreign Commerce, to deliver all reports filed since December 31,1909 with the 
office of Export Administration of the Department of Commerce pursuant to 
Section 3U9.2 of the Export Administration Regulations (15 CFR § 309.2).

As you know, I declined to make these documents available to the Subcom 
mittee on Oversight and Investigations for the reasons which I detailed in my 
letter of July 24, 1975 to Chairman John E. Moss (copy enclosed). Since receipt 
of your subpoena, we have carefully reconsidered the grounds which led me to 
decline the request by Chairman Moss, and have conferred with the Department 
of Justice concerning the legal issues raised.

I want to stress that I have the utmost respect for the Congress and for the 
House of Representatives of which I was a member for many years. I recognize 
the need of Congress to receive from the Executive Branch information necessary 
In carry out its legislative responsibilities. At the same time, the Congress itself 
has provided in Section 7(c) of the Export Administration Act of 1969, as 
amended, that information deemed confidential under that provision may not 
be disclosed unless I personally determine that the withholding of such informa 
tion would be contrary to tlie national interest.

After considerable reflection, I continue to believe, for the reasons given in 
my July 24 letter, that withholding the requested documents would not be contrary 
to the national interest, and, in fact, that their disclosure might well be incon 
sistent with the national interest. Firms reporting pursuant to Section 360.2 of 
the Export Administration Regulations were expressly advised that the informa 
tion contained in their reports was deemed confidential and would not be dis 
closed. These reports contain details of specific transactions. The reporting firms 
could be injured if their competitors gained access to such commercial proprietary 
information. Moreover, disclosure of the identity of such firms might expose 
them to economic pressures and counter boycotts by certain domestic consumer 
groups. In short, in the absence of an overriding national interest to be served 
by the disclosure of these documents, such disclosure is clearly not justified under 
the terms of Section ~(c) of the Export Administration Act. There is un 
doubtedly a national interest in disclosing to the Congress and the public, the 
number of reports received, the tyiies of restrictive trade practic'« involved and 
the actions which the reporting firms have indicated they 'ntenu^d to take in 
response thereto. Such summaries are regularly published in our Quarterly 
Reports to Hie Congress and are made available to the public. However, I cannot 
perceive any national interest to be served by disclosing the identity of the 
reporting linns and the compiercial proprietary information contained in their 
reports. I should reiterate that I do not base my position on any claim of executive 
privilege, but rather on 'he exercise of the statutory discretion conferred upon me 
by the Congress.

In an effort to cooperate to the greatest extent permissible with the Subcom 
mittee on Oversight and Investigations, I am prepared to make copies of the re 
quested documents available, subject only to deletion of any information which 
would disclose the identity of the firms reporting, and the details of the com 
mercial transactions involved. I would appreciate your advising me at your 
earliest opixjrtunity whether or not this partial disclosure would be satisfactory. 

I would clso inquire whether my appearance before the Subcommittee on 
Oversight and Investigations is still desired, in light of the tender set forth above. 
I will, of course, appear if that is your wish, but must respectfully decline to 
produce the documents without the aforementioned deletions having been made. 
If my appearance is still desired, I would request that it be postponed until a con 
venient time during the week of September 8, in view of my longstanding commit 
ment to be with the President on tlie West Coast during the first week in 
September.

Sincerely,
ItOUEBS MORTOK,

8<:crtlury of Commerce. 
Enclosure [see p. 152]
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HOUSE OF REPRESENTATIVES, 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 

Washington, D.C., September 2, 
Hon. ROGERS MOHTON, 
Secretary of Commerce, 
Washington, D.C.

DEAR MR. SECRETARY : I have read with great care your letter of August 22, 
1975, concerning the subpoena issued to you by the Subcommittee on Oversight 
and Investigations. That subpoena calls for the production of reports filed with 
the Department of Commerce in accordance with the Export Administration Act 
of 196!). In the event you do not intend to surrender the subpoeaated documents, 
your appearance before the Subcommittee is called for on September 4.

I am enclosing a copy of a Subcommittee publication which includes selected 
provisions of the Rules of the House of Representatives and other provisions 
applicable to the activities of the Subcommittee. You will note that as the legisla 
tive oversight arm of the House Committee on Interstate and Foreign Commerce 
this Subcommittee's jurisdiction, in addition to "interstate and foreign commerce 
generally," includes oversight responsibility for the Federal Trade Commission 
and the Securities and Exchange Commission and the statutes which those agen 
cies administer. Section 5 of the Federal Trade Commission Act declares unlaw 
ful "unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce. . . ." The provisions of the Securities Exchange Act of 
1934 are a!so app"cable. The Subcommittee has requested the "boycott reports" 
for the purpose of performing its legislative oversight responsibilities In accord 
ance with the Rules of Ihe House.

In your letter, you indie-ate that in reliance upon section 7(c) of the Act you 
do not intend to make the reports available to the subcommittee, at least without 
the deletion of significant information. The statute, of course, does not dpny access 
to Congress. You apparently, however, read the statute to mean that furnishing 
the reports to Congress is tantamount to "publishing or disclosing" and, there 
fore, prohibited by law. I cannot agree with that interpretation.

This matter is of such an important nature that it must receive the careful 
consideration of all the Members of the Subcommittee. I shall bring this to their 
attention at the earliest possible time. Meanwhile, your request for a postpone 
ment of your appearance until a convenient time during the week of September 8 
is granted. Members of the Subcommittee stnff will contact your office as soon as 
possible to arrange a suitable date for your appearance. 

Sincerely,
JOHN E. Moss, 

Chairman, Oversight and Investigations Subcommittee.
[Enclosure not printed.]

» * *

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., September 9, 1975. 

Hon. ROGERS MORTON, 
Secretary of Commerce, 
Washington, D.C.

DEAR MR. SECRETARY : Reference is made to my letter of September 2, 1975, 
responding to your letter of August 22, 1975. In that letter your request for a 
Iiostponement of your appearance in response to Subpoena 94-1-56 of this Sub 
committee issued July 28, 1975, was granted.

This will confirm the telephone conversation of Mr. Michael R. Lemov, Chief 
Counsel of the Subcommittee, and Mr. James M. Sparling, Jr., Assistant to the 
Secretary for Congressional Affairs, Department of Commerce, that your appear 
ance is postponed until Friday, September 12, 1975, at 10:00 a.m., in Room 2123 
Rayburn House Office Building. At that time, your personal appearance will be 
required in response to the subpoena.

As previously indicated in my letter of September 2,1975, this Subcommittee's 
investigation of possibly discriminatory and unlawful boycotts in commerce is 
being made pursuant to the Rules of the House of Representatives, in particular 
Rules X and XI.
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Rule X(b) provides—
"(1) Each standing committee (other than the Committee on Appropria 

tions and the Committee on the Budget) shall review and study, on a con 
tinuing basis, the application, administration, execution, and effectiveness of 
those laws, or parts of laws, the subject matter of which is within the 
jurisdiction of that committee, and the organization and operation of the 
Federal agencies and entities having responsibility in or for the administra 
tion and execution thereof, In order to determine whether such law* and the 
programs thereunder are being implemented and carried ont in accordance 
with the intent of the Congress and whether such programs should be con 
tinued, curtailed, or eliminated. In addition, each such committee shall 
review and study aiiy conditions or circumstances which may indicate the 
necessity or desirability of enacting new or additional legislation within the 
jurisdiction of that committee (whether or not any bill or resolution has 
been introduced with respect thereto), and shall on a continuing basis 
undertake future research and forecasting on matters within the jurisdic 
tion of that committee."

You will note that as the legislative oversight arm of the House Committee on 
Interstate and Foreign Commerce, this Subcommittee's jurisdiction, in addition 
to "interstate and foreign commerce generally," Includes oversight responsibility 
for the Federal Trade Commission and the Securities and Exchange Commission 
and the statutes which those agencies administer. Section 5 of the Federal Trade 
Commission Act declares unlawful "unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commerce . . ." The provisions of 
the Securities Exchange Act of 1934 are a's / applicable. The Subcommittee han 
requested the "boycott reports" for the purpose of performing its legislative 
oversight responsibilities in accordance witb the Rules of the House. 

The Subcommittee looks forward to your presence on September 12. 
Sincerely,

JOHN E. Mess, 
Chairman, Subcommittee on Ovcrtight and Invcxtiyitiont.

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ow OVERSIGHT AND INVESTIGATIONS, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Watkir-i/ton, D.C., September 12, 1975. 
Hon. ROOEBS C. B. MORTON, 
Secretary, Department of Commerce, 
Washington, D.C.

DEAR MR. SECRETABV . The Subcommittee is currently Investigating boycotts 
and similar impediments on domestic commerce imposed by foreign governments, 
corporations, or citizens. As a part of this inquiry, the Subcommittee has sought 
copies of all reports filed since 1970 with the Department of Commerce in the 
Office of Export Control in accordance with the Export Control Regulations (15 
CFR Sec. 369). This investigation is being conducted pursuant to our oversight 
responsibilities under the authority of Rules X and XI of the Rules of the House 
of Representatives giving the Subcommittee the duty to investigate the admin 
istration of laws within the jurisdiction of the Interstate and Foreign Commerce 
Committee and is particularly relevant to various bills pending before Congress. 

In this regard, I would appreciate a list of all instances in which the Com 
merce Department has circulated tender offers by foreign governments or firms
•containing boycott provisions; principally clauses prohibiting a domestic offeree 
from doing business with Israel, or any Israeli citizen, or any persons of Jewish 
faith and/or any domestic firm which declines to participate in the same or 
similar boycott, or with any firm that falls to answer questionnaires respecting 
the nature of their relationship with Israel during the last two yean. The Sub 
committee would also appreciate copies of the tender offers containing such
•clauses as well as the Commerce Department cover letters which may have been 
Attached to them. 

Sincerely,
JOHN E. Moss, 

Chairman, Overtight and Investigation* Subcommittee.
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APPENDIX I

BY AUTHORITY or THE House OF REPRESENTATIVES OF THE CONGRESS or THC 
UNITED STATES or AMERICA

To: Mark L. Rosenberg and/or Bradley D. Stam and/or Albert J. McOratb.
You are hereby commanded to summon Honorable Refers C. B. Morton, Secre 

tary, U.S. Department of Commerce, Washington, D.C 20230, to be and appear 
before the Subcommittee on Oversight and Investigations (under the authority 
of Rules X and XI of toe Rules of the House of Representatives, 94th Congress) 
of the Interstate and Foreign Commerce Committee of tht House of Representa 
tives of the United States, of which the Hon. John B. Mow is chairman, and to 
bring with him the documents described in the Attachment to this subpoena 
(personal appearance is not required if the described documents are made avail 
able in the Subcommittee offices on or before August 5,1975) in their chamber in 
the city of Washington, on Thursday, September 4,1975, in Room 2323, Rayburn 
Home Office Building, at the hear of 10:00 a.m. then and there to testify touching 
matters of inquiry committed to said Committee; and he is not to depart without 
leave of said Committee.

Herein fall not, and make return of this summons.
Witness my band and the seal of the House of Representatives of the United 

States, at the city of Washington, this 28th day of July, 1975.
Attest:

HABLET O. STAGGERS, Chairman. 
W. PAT JE.V.MXGB, Clerk:

ATTACHMENT TO SUBPOENA 84-1-56

This subpoena refers to documents filed with the U.S. Department of Com 
merce between December 31,1909 and the date of this subpoena.
Documenti To Be Provided

All reports filed with the U.S. Office of Export Administration pursuant to 
Section 369.2 Export Administration Regulations of June 1, 1974, and predeces 
sors and successors to that regulation.

APPENDIX J
CONGRESS OF TUB UNITED STATES,

House or REPRESENTATIVES, 
St-BCOMMITTKE ON OVERSIGHT AND INVESTIGATIONS, 
COMMITTEE ON INTERSTATE AXD FOREIGN COMMERCE,

\\'a.»hingtnn, U.C., $<'i>tembtr it. I HIS.

UEMGHAXDUM

To: Hun. John E Moss. Chairman.
From: Michael R. Lemov, Chief Counsel, and

Michael F. Barrett. Jr., Senior Counsel. 
Subject: Rogers Morton subpoena/Arab boycott.

The Subcommittee has subpoenaed Secretary Morton for the Department of 
Commerce's "exporter's reports" dealing with the Arab boycott. Mr. Morton has 
indicated he will not complj with the subpoena but that he would be willing to 
furnish the Subcommittee with copies of the reports from which significant 
information will have been deleted.

As a result of my legal research, I have concluded there is no legal basis for 
withholding from Congress the reports or any part thereof.

(1) The statute 1 asserted by Secretary Morton for treating such reports as 
confidential dot's not authorize withholding from Congress. In tnose instances in 
which Congress has agreed to limit its own access; it lias done no sj>edi1rally and 
in detail (e.g., Internal Revenue Code and Investment Advisers Act of 1940). The

1 50 USC App. 2406(c) quoted In full, infra, at p. 10.
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failure to state any limitation on Congressional access clearly means access was 
intended for legislative purposes under Article I of the Constitution and House 
Roles.

(2) The statute does not provide an absolute right of confidentiality since the 
Secretary has authority to publish or disclose such reports. No exporter filing reports can claim he was misled into relying upon absolute confidentiality.

(3) Carried to its logical conclusion, the Secretary's argument would bur 
Congress from obtaining Information in literally do.'-ens of cases where statutes authorize agencies not to publicly (list-lose but are silent as to Congress.

(4) The Subcommittee investigation has a valid legislative purpose. Oversight 
of the Federal Trade Commission and the Securities and Exchange Commission; 
adequacy of the Federal Trade Commission Act, the Webb-Pomerene Act, and the 
Federal securities laws.

<•"•) The pnbpnena was duly authorized by Subcommittee during its meeting on 
July 28,1975, after discussion, and was lawfully served upon the Secretary.

BACKGROUND

In October 1945, the Arab League agreed to recognize formally a dc facto boy 
cott then existing against Jewish goods produced in Palestine. In June 1946, the 
Arab League passed a resolution which extended the boycott to all Arab states, under which no Arab was to purchase an article produced by a 1'alestiue Jew. The 
boycott was later expanded to include other business transactions suck as land 
transfers. In February 1948, the Arab League members considered extending the 
boycott to any country or foreign business firm that aided the Zionist cause, but deferred formal action on this all inclusive boycott until April 1950. In the mean- 
rime. Israel declared Its independence ou May 15, 3948. In March 1951, the Arab league established a boycott office to coordinate action against Israel and t<> 
review the status of companies and organizations on the boycott list.

With the effectiveness of the Arab oil embargo, new impetus was given to Arab 
insistence upon the boycott As a result, demands for Congressional investigation l>ecame numerous, particularly with the beginning of the instant Congress. In April of this year, Chairman Moss initiated inquiries to the Detriment "f 
Commerce and others about the boycott.

It became apparent that to investigate the effect of the embargo upon domestic 
commerce, it would be necessary to obtain reports of the boycott filed by American businesses with the Commerce Detmrtmert. On July 10, 1975. Chairman 
Moss wrote the Director of the Office of Export Administration in the Depart 
ment of Commerce asking for copies of all such reports filed since 1970. On 
July 24, 1975, Secretary Morton responded to the July 10 letter. He declined to make the materials available, citing section 7(c) of the Export Administration Act of 1969 and the possible ir ury to those who had filed reports in reliance upon 
Commerce Department's assurance of confidentiality; furnishing the reports to 
Congress, he implied, might constitute to a disclosure or publication in violation of the Act.

On July 28, 1975. after discussion of the investigation and the application of section 7(c) the Subcommittee authorized the issuance of a subpoena calling for 
tte boycott reports. An August 22, 1975, Secretary Morton wrote Chairman Staggers, with copies of his letter to Chairman Moss and Speaker Albert. Mr. Morton again stated his refusal to surrender the materials and repeated his 
< arlier arguments. He also indicated he would appear at a Subcommittee meeting to respond to the subpoena but that he would refuse to surrender any docu ments unless certain i>ortions were deleted. The deletions he suggests are the 
names and other identifying characteristics of those filing reports. In my opinion 
the deletion would render nugatory any investigative benefit that "might be obtained from the reports.

BOYCOTTING PRACTICES

The American Jewish Congress, based on information it has obtained, has out 
lined the various forms the Arab boycott may take:

1. Arab governments, companies and nationals agree not to do business in Israel or with the government, companies or national of Israel.
2. An American company, as a condition of doing business with an Arab govern 

ment, company or national, agrees to refrain from doing business in Israel or with the government, companies or nationals of Israel.
3. An American company, as a condition of .loing business with an Arab govern-
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merit, company or national, agrees to refrain from doing business with any Ameri 
can company engaged in trade in or with Israel, its companies or natiunaU. (This 
could be described as a ''secondary boycott.")

4. An American company, as a condition of doing business with an Arab guveru- 
ment, company or national, agrees to refrain from doing business with any com 
pany whose ownership or management is predominantly Jewish and to remove 
(or refrain from selecting) corporate directors who are Jewish.

5. An American seller to Arab governments, companies or nationals agrees, us 
a condition of the sale, to ship its products (inly on carriers which are not on the 
Arab boycott list and banks agree to honor letters of credit requiring evidence 
that these restrictions hare been met.

0. An American company, ay a condition of doing business with an Arab govern 
ment, company or national, agrees to refrain from hiring or promoting .Jewish 
employees or agrees to dismiss Jewish employees.

The boycott set forth in item 1 above is not a malter which directly ;iffects 
U.S. commerce and i.s not subject to American law. The situation <U-scrilied in 
item 0 above violates the Civil Rights Act of 1JXJ4 and various state and municipal 
laws against d>-<crimiu:itii>n in employment. Since the Commerce Committee's 
jurisdiction in ..iis area is only secondary, it is not covered in the memorandum.

LEGISLATIVE OVERSIGHT JURISDICTION

Rule X of the Rules of the House of Representatives assigns to the Committee 
on Interstate and Foreign Commerce responsibility for "interstate and foreign 
commerce generally" which includes the administration by the Federal Trade 
Commission of the FTC Act and other laws >md also the Securities and Exchange 
Commission and its administration of the Federal securities laws. The same 
rule also provides:

"Each standing committee * * * shall review and study, on a continuing 
basis, the application, administration, execution, and effectiveness 'if those laws, 
or parts of laws, the subject matter of which is within the jurisdiction of that 
committee, and the organization and oi>eration of the Federal agencies and en 
tities having responsibilities in or for the •iduiinistr.ition and execution thereof, 
in order to determine whether such laws and the programs thereunder are being 
implemented and carried out in accordance with the intent of the Congress and 
whether such programs should be continued, curtailed, or eliminated. In addition, 
each such committee shall review and study any conditions or circumstances 
which may indicate the necessity or desirability of enacting new or additional 
legislation within the jurisdiction of that committee * * *."
A. Federal Trade Commission

The various boycotting practices described earlier in this memorandum clearly 
fall within the legislative responsibility of the House Commerce Committee and 
its legislative oversight subcommittee. The T'.S. Supreme Court has held (hat 
a boycott constitutes an unfair method of competition against wli ch the Federal 
Trade Commission may proceed through the issuance of an order t.: cease and de 
sist. Fnxliion Gu'ld v. FTC. 312 U.S. 457 11941). Any unfair method of competi 
tion which violates the antitrust laws also constitutes a violation of section 5 
of the Federal Trade Commission Act. FTC v. Cement Institute, .0>:« U.S. GS3 
(1948).

Section 5 declaires unlawful "unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce * * *." The boycott by United 
States companies or other companies in response to Arab demands would thus 
clearly constitute a violation of Section 5. To date, the FTC ha« not announced 
the institution of any formal proceeding involving a secondary boycott despite 
strong indications that such boycotts exist. Xeither has the Commission asked 
the Department of Commerce for access to the reports of boycotts from which 
the Commission could launch an investigation if it so desired.

The Webb-Pomerene Act, which the Federal Trade Commission also admin 
isters, may be applicable to the boycott issue. The Act exempts export trade asso 
ciations, within certain closely circumscribed bounds, from the provisions of ihe 
antitrust laws. A determination whether an association or group of American 
companies in association have exceeded the limitations of the Act ° requires cnre-

* E.g. participating In secondary boycotts, fixing prices for domestic sale. 

60-044—75——12
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ful scrutiny hy the Commission. Again, the reports filed with the Department ot 
Commerce could be on essential starting point for a Commission investigation.
B. Securities and Ercliungc

The 8'joiirities and Exchange Commission, which is also under the jurisdiction 
of the House Commerce Committee, has substantial responsibilities under the 
Federal securities laws which may be affected by the boycott. For example, the 
investment banking bouse of Lazurd Freres was excluded by Credit Lyonnnis, 
n nationalized French bank, from the underwriting of two major bond issues for 
state-owned corporations. While these particular incidents occurred in France. 
in the United States pressure was put on Merrill Lynch to exclude boycotted 
Jewish hanks from acting as co-managers of two bond issues. When Merri" 
Lynch refused to exclude the boycotted banks, the Kuwait International Invesi 
ment Company, which had been the source of the pressure, withdrew in bot; 
instances and the bond offerings were completed. While this represents successful 
resistance to Arab pressure, instances of no resistance are possible.

American investors who, because their trading accounts are with a blacklisted 
broker-dealer, are unable to invest in an initial offering of securities could be 
denied significant investment opportunities. The exclusion of any investing group 
must have restrictive effect upon an offering and thus ultimately upon the 
securities markets generally. Specifically, the practice could constitute a "manipu 
lative or deceptive device or contrivance" and thus violate section 10(b) of the 
Securities Exchange Act of 1934.

Prc.-ently, the SEC has instituted no enforcement action as a result of the 
boycott. It ha* written Chairman Mr ss . "At present, the boycott does not appear 
to he a fa<*or in any syndicates offering securities that fall wihin our jurisdic 
tion." Nevertheless, it has not contacted the Department of Commerce for copies 
of reports on boycotting activity.

In the Fall of 1974, the SEC conducted hearings into whether or not true 
beneficial ownership of securities should be disclosed. Currently, it is possible 
to withhold the identity of the true owner of a security. As a result, the agency 
has proposed to amend its rules and regulations to require disclosure of beneficial 
ownership. Such amended proposals would be useful in monitoring foreign in 
vestment efforts to acquire control of American corporations. These proposed 
amendments are tied to the increasing impact of Arab investment efforts and, 
thus, to the boycott.

In accordance with the Securities Exchange Act of 1934, shareholders have 
the right, with certain defined limitations, to have proposals regarding manage 
ment and the conduct of a corporation's operations included in the company's 
proxy soliciting materials. To date, the SEC is not aware of any stockholder 
proposal regarding the Arab boycott, which has been withheld from proxy 
materials but. the SEC cannot be certain whether any such proposals have been 
made. Conceivably, such proposals could be made in the future. The nature and 
extent of any boycotting actions would be relevant for the Commerce Committee's 
consideration whether the laws and regulations covering proxy materials and 
their administration are adequate.

UEPARTMENT OF COMMERCE'8 POSITION

Secretary Morton has stated in his letter of August 22. his basis for refusing 
to make the subpoenaed materials available :

"Firms reporting pursuant to Section 369.2 of the Export Administration Reg 
ulations were expressly advised that the information contained in their reports 
was deemed confidential and would not be disclosed. These reports contain de 
tails of specific transactions. The reporting firms could be injured if their com 
petitors gained access to such commercial proprietary information. Moreover, 
disclosure of the identity of such firms might expose them to economic pressures 
and counter boycotts by certain domestic consumer groups. In short, in the ab 
sence of an overriding national interest to be served by the disclosure of these 
documents, such disclosure is clearly not justified under the terms of Section 
7(c) of the Export Administration Act. There is undoubtedly a national interest 
in disclosing to the Congress and the public, the number of reports received, the 
types of restrictive trade practices involved and the aciions which the reporting 
firms have indicated they intended to take in response thereto. Such summaries 
are regulnrly published in our Quarterly Reports tc the Congress and are made



165
available to the public. However, I cannot perceive any national interest to be 
served by disclosing the identity of the reporting firms and the commercial pro 
prietary information contained in their reports. I shcjld reiterate that I do not 
base my position on any c)Min of executive privilege, but rather on the exercise of 
the statutory discretion conferred upon me by the Congress."

Thus, the Secretary is arguing that furnishing the materials to Congress is 
"publishing or disclosing" within the prohibitions of section 7(e) of the Export 
Administration Act of I!«i9. Section 7(c) 150 USC App. 240G(c)] provides:

"No department, agency, or official exercising any functions under this Act 
shall publish or disclose information obtained hereunder which is deemed confi 
dential or with reference to which a request for confidential treatment is made 
by tue person furnishing such information, unless the head of such department 
cir agency determines that the withholding thereof is contrary to the national 
interest."

The predecessor of this section was first enacted into law in section 6(c) of the 
Export Control Apt of 1!)4!) and the wording of the section has not changed with 
subsequent reenactments. The 1949 House Report, in referring to this section. 
merely repeats the language of the statute. The Senate Report is silent on the 
provision. Subsequent reenactments have not discussed the section under consid 
eration. The legislative history, therefore, offers no support for the Secretary's 
position but does not dispose of the issue of whether furnishing the materials to 
Congress is "publishing or disclosing."

The Securities and Exchange Commission, in addition to supplying this Sub 
committee in the past with confidential information, has also made materials 
available to other Congressional committees and subcommittees. Senator Church, 
for example, asked for certain materials which a number of large oil companies 
hud filed with the Commission pursuant to the confidential treatment provisions 
of the Securities Exchange Act of 1934. Some of the companies volunteered in 
advance that the material could be made available to Congress; some did not. 
The Commission advised those who had not volunteered that it intended to make 
the materials available to the Senator and his Committee regardless of their 
concurrence. All companies then agreed to the Commission making the material 
available.

We have had instances of the Federal Trade Commission providing materials 
to the Subcommittee which v.ere not public and which were covered by Section 
10 of the Federal Trade Commission Act, described in the m-xt section of this 
memorandum. Those have included the investigation of the American Gas Asso 
ciation and the major natural gas producers, the ITT-Contiutnti1 ! investigation, 
and the beer investigation.

APPLICABLE LAW

Section 7(c) is not an absolute prohibition against disclosure of the boycott 
reports. The Secretary of Commerce is specifically authorized to determine that 
withholding of the reports is contrary to the national interest and thus he may 
make any or all such reports public as he, in his discretion, determines. The form 
on which boycott requests must be reported to the Department specifically pro 
vides: "information furnished herewith is deemed confidential and will not be 
published or disclosed except as specified in Section 7(c) of the Export Admin 
istration Act of l!>li!>." (Emphasis added) Thus, no one filing such a report can 
reasonably claim that he relied upon an assurance of absolute confidentiality when 
he filed his report.

The limited granting of confidentiality to these reports is similar to the grant 
ing of confidential treatment by various other governmental agencies and De 
partments. For example, the Federal Trade Commission Act has a provision 
whereby "any officer or employee of the Commission who shall make public any 
information obtained by the commission without its authority, unless directed by 
a court, shall be deemed guilty of a misdemeanor . . . ." (Section 10). The Com 
mission has interpreted this section to apply to trade secrets and other propri 
etary information.

Similarly, Section 24 of the Securities Exchange Act of 1934 provides for the 
granting of confidential treatment of "trade secrets of processes. Traditionally, 
the Federal Trade Commission and the Securities and Exchange Commission have 
made materials available to the House Commerce Committee on request which 
might otherwise have been given confidential treatment.
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There are instances in which the Congress had limited its access to materials 

filed with an executive department or agency. The Internal Revenue Code, for 
example, limits Congressional access to income tax returns to the House Com 
mittee on Ways and Means, the Senate Finance Committee, the Joint Committee 
on Internal Revenue Taxation or a select committee of either House "specifically 
authorized to investigate returns hy a resolution of the Senate or House, or a 
joint committee so authorized by concurrent resolution." (20 USC C103).

Each of the six statutes administered by the Securities and Exchange Com 
mission authorizes confidential treatment in one form or another. In only one 
instance, however, is there any limitation on the right of Congress to access to 
Commission information. Section 210 of the In-.vs f ui,'iit Advisers Act of 1!MO 
prohibits disclosure without Commission approval, of certain information but 
further declares: "the provisions of this .subsection shall not apply ... in tin- 
case of a resolution or request from either House of Congress." In this single 
instance, the right of a Congressional committee with legislative oversight juris 
diction over the Commission might he limited to that specific regard.

Since Congress has specifically provided for limitations on its right to infor 
mation, the absence of a stated limitation can only be interpreted as meaning 
that Congress has not limited itself and is therefore entitled to access to infor 
mation. This interpretation is a well-established principle of statutory 
construction.

CONGRESSIONAL BIGHT TO

The right of Congress to investigate cannot be questioned. The Supreme Court, 
in May of this year, again recognized *he well-established principle that Con 
gressional subpoenas are a legitimate use by Congress of its power to investigate. 
Thus, in Eastltnul v. United 8tatcs Servicemen* Fund (Xo. 73-1923, May 27, 
1975), the Court stated :

The power to investigate and to do so through compulsory process 
plainly falls within that definition. This Court has o_-.en noted that the 
power to investigate is inherent in the power to make laws because "[a] 
legislative body cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legislation is intended 
to affect or change."

The Court went on to note that the Congressional right to investigate without 
limitation is intended to "prevent intimidation of legislators by the Executive 
and accountability before a possibly hostile judiciary." Accordingly, the Secre 
tary of Commerce may not oppose the Subcommittee's subpoena by court action. 
See also, Oklahoma Press v. Walliny, 327 U.S. ISO (1946) ; McGrain \. Daiujh- 
tcni, 273 U.S. 135 (1927).

The Secretary has suggested that he would surrender certain information 
contained in the "boycott reports" provided he could delete material which might 
identify the person or entity submitting the reports. This would not satisfy the 
investigative needs of the Subcommittee. The reports were requested for the pur 
pose of identifying those who have been approached to participate in the boycott. 
These will provide fundamental leads from which the staff could begin inter 
views and conduct a full investigation.

In addition to providing leads, the full reports are needed so that the Subcom 
mittee may determine the areas of commerce affected hy the boycott and the 
extent of the boycott. We are also interested in examining copies of any com 
pliance documents required by the Arabs to determine whether secondary boycotts 
are being required as a condition to doing business. Furthermore, a substantial 
percentage of those filing reports have not indicated whether or not they are 
complying with the boycott. This is a question which the Department, in its 
form, permits the one filing the report to leave unanswered. Because of the 
materiality to the Subcommittee's investigation of the compliance or non-com 
pliance with the boycott request, the Subcommittee may desire to have more 
complete information. This cannot be done without full access to the reports. 
Consequently, complete access to the reports is necessary and in furtherance of a 
legitimate Subcommittee investigation.
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APPENDIX K

THE LIBKABY or CONGRESS, 
CONGRESSIONAL RESEARCH SEBVICE,

Washington, D.C., tjciitcmbcr 19, 1015. 
To: Hon. John Moss, Chairman, Subcommittee on Oversight and Investigations,

Committee on Interstate and Foreign Commerce. 
From : American Law Division.
Subject: Analysis of Attorney General opinion advising Secretary of Commerce 

that he ueetl not comply with a congressional commit! 'e subpoena.
This is in response to your request that we analyze and comment upon an 

opinion of the Attorney General of the United States, issued September 4, 197.~>, 
which advised the Secretary of Commerce that he need not comply with a sub 
poena of the House Interstate and Foreign Commerce Committee directing him 
to produce certain reports filed with the Department pursuant to section 4(b) 
of the Export a. Ministration Act of 1969, 83 Stat. 841, as amended, 50 U.S.C. 
App. 2403(b), on the ground that the confidentiality requirement of section 7(c) 
of that Act extends to the Congress and its committees as well as the general 
public. The section in question provides:

"(c) No department, agency, or official exercising any functions under this Act 
[sections 2401 to 2413 of this Appendix] shall publish or disclose information 
obtained hereunder which is deemed confidential or with reference to which a 
request for confidential treatment is made by the person furnishing such informa 
tion, unless the head of such department or agency determines that the withhold 
ing thereof is contrary to the national interest."

The Attorney General's conclusion is not based upon-any constitutionally based 
privilege. Rather, it is founded upon the following line of reasoning: Restrictions 
against agency disclosure of information "are presumptively binding eveu with 
respect to requests or demands of congressional committees." That this assump 
tion accords with "general legislative intent" is demonstrated by (1) the exist 
ence of confidentiality statutes which explicitly except congressional requests for 
information; (2) the legislative history of the subject Act: (3) the "apparently 
consistent administrative construction" of the provision that Congress was not 
entitled to information gathered under the Act; and (4) congressional reenact- 
ment of the provision with knowledge of the aforementioned administrative 
construction.

Close analysis of the opinion reveals, however, that no basis exists for tlie 
Attorney General's basic presumption in the circumstances of this case. Further, 
the legislative history of the Act does not support the so-called "standard inter 
pretation" but rather appears to point to an opposite conclusion. And, finally, 
the administrative construction of the provision has been neither consistent nur 
accepted by the Congress.

T'nder the circumstances of the instant situation, if one accepts the validity 
of the assumption that a confidentiality statute which does not explicitly except 
the Congress from its reach thereby precludes it from seeking information 
covered by that statute, one must also accept the proposition that Congress may 
be divested of its constitutional prerogatives by implication. Such a proposition 
appears contrary to widely accepted canons of constitutional construction, past 
congressional practice, and sound reason.1 "

There can be no doubt that a broad oversight capability is a constitutional 
prerogative of the Congress. Although there is no express provision of the Con 
stitution which specifically authorizes the Congress to conduct, investigations and 
take testimony for the purpose of performing its legislative functions, the prac 
tice of the British Parliament and several decisions of the Supreme Court of 
the United States have firmly established that the invesigatory power of Congress 
is so essential to the legislative function as to be implied from the general vest 
ing of legislative power in Congress. Mcdram v. Daitghertjt, 273 U.S. 135 (19271 : 

v. United Staffs, 3ii4 U.S. 178 (1957) ; BarenWatt v. Unitrd States, 3(10

'• SPP, e.s.. In re Chapman, 1fi6 U.S. fifil. fi71-72 (1R97) ; Jtirney v. MacCracken ^ 
U.S. 125 (1935) ; Seymour v. U.S., 77 F.2d 577, 579 (8th Clr. 1035).
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U.S. 109 (1959) ; Eastland v. United, States Servicemen's Fund, —U.S.— (No. 73- 
1923, May 27, 1975). Chief Justice Warren speaking for the Court in Watkins 
described the power as follows:

"We start with several basic premises on which there is general agreement. 
The power of the Congress to conduct investigations is inherent in the legislative 
process. That power is broad. It encompasses inquiries concerning the adminis 
tration of existing laws as well as proposed or possibly needed statutes. It in 
cludes surveys of defects in our social, economic or political system for tin- 
purpose of enabling the Congress to remedy them. It comprehends probes into 
departments of the Federal Government to expose corruption, inefficiency or 
waste. But, broad as is the power of inquiry, it is not unlimited. There is no 
general authority to expose the private affairs of individuals without justitica 
tion in terms of the functions of the Congress. . . . Nor is the Congress a law 
enforcement or trial agency. These are functions of the executive and judicial 
departments of government. No inquiry is an end in itself, it must be related to, 
and in furtherance of, a legitimate task of the Congress." 354 U.S. at 187.

Legitimate legislative tasks have been defined as activities that are "an integral 
part of the deliberative and communicative processes by which Members par 
ticipate in committee and House proceedings with respect to the consideration 
and passage or rejection of proposed legislation or with respect to othor matters 
which the Constitution places within the jurisdiction of either House." Gravel 
v. United States, 408 U.S. 606, 625 (1972). See also, Doe v. McMillan, 412 U.S. 
306, 313 (1972).

More recently the Court has reiterated its view that the power of effective 
congressional inquiry is an integral part of the legislative process:

"The power to investigate and to do so through compulsory process plainly 
falls with [the Gravel definition of legitimate legislative tasks]. This Court 
has often noted that the power to investigate is inherent in the power to make 
laws because '[a] legislative body cannot legislate wisely or effectively in the 
absence of information respecting the conditions which the legislation is in 
tended to affect or change." McSrain v. Daugherty, 273 U.S. 125, 175 (1927) . . . 
Issuance of subpoenas such as the one in question here has long been held to be a 
legitimate use by Congress of its power to investigate . . ."

"TWlhere the legislative body does not itself possess the requisite infor 
mation—which not infrequently is true—recourse must be had to others 
who do possess it. Experience has taught that mere requests for such in 
formation often are unavailing, and also that information which is volun 
teered is not always accurate or complete, as some means of compulsion are 
essential to obtain what is needed.' McGrain v. DaugTicrty, supra, 273 U.S. 
at 175.

"It has also h. -n held that the subpoena power may be everciged by a com 
mittee acting, (_„ here, on behalf of one House . . . Without such power the 
Subcommittee may not he able to do the task assigned to it by Congress." (East- 
land v. U.K. Servicemen's Fund, supra, slip ooinion at pp 12-13.)

Thus, it wou' 1 appear clear that the Subcommittee's broad oversight mandate 
entitlf s it to ex -else plenary investigative end information gathering authority: 
and since that authority is constitutionally based it may be limited or waived 
on'v by some other explitrtt statutory restricion or consitutional privilege.

Careful examination of section 7(c) reveals that neither its express language 
nor anv necessary implication from that language restricts access by duly 
authorized committees of Congress to information held by the Department of 
Commerce. Indeed, it would be highly unusual for Congress to limit or divest 
itself of its constitutional and statutorily mandated oversight functions 1 by 
indirection. To the contrary, in the past Congress hns shown that it is fully 
cannb'e of limiting its access to information from the Executive to certain com 
mittees or, in rare instances, to the Congress as a whole, in a clear and explicit 
manner.

For example. $ 1 of Pnb. L. JVM03. 1 U.S.C. 112li. limits cnncre.sr' ! onal access 
to international agreements, other than treaties, where in the opinion of the 
President, nuhlic disclosure would be prejiidicinl to the national security of the 
T'nited States. In that event such agreements "shall not be so transmitted to the 
Congress hut shall be transmitted to the committee on Foreign Relations of the 

nnd the Committee on Foreign Affairs of the House of Representatives

i SPP 2 F.R.O. 190d (Rupl. Ill, 1973).
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under an appropriate injunction of secrecy to be removed only upon due notice 
from the President."

Similarly, the Internal Revenue Code limits inspection of tax returns to the 
Senute Finance Committee, House Ways and Means Committee, and the Joint 
Committee on Internal Revenue Taxtion or any select committee "specifically 
authorized to investigate returns by a resolution of the Senate or House." 20 
U.S.C. 6103(d), 6104(a)(2). Also, the Atomic Energy Act contains an express 
provision respecting access to "restricted data" and creates a Joint Committee 
on Atomic Energy which exclusively receives information from the various 
agencies with respect to the activities and responsibilities of such agencies in 
the field of atonic energy. See 42 U.S.C. 2101-2166, 2251-£>o7,2277.

Finally, several provisions of the I'nited States Code expressly limit certain 
typ.-s of information available to Congress generally. For example, under 50 
U.S.C. 402 g, j(b), the Congress' ability to obtain information about the Central 
Intelligence Agency, particularly with regard to expenditures, is severely 
limited.

The alleged presumption, even if valid, is rebutted by reference to another 
provision of the Export Administration Act. Under section 8 of the Act, 50 U.S.C. 
App. 2407, the provisions of the Freedom of Information Act (FOIA), fi U.S.C. 
552, are made specifically applicable to the functions of the Act:

"The functions exercised under this Act are excluded from the operations of 
sections 551, 553-559, and 701-706 of title 5, United States Code".2

The FOIA requires executive agencies to make available to the public all of 
their identifiable records except those involving matters which are within nine 
specifically stated exemptions in 5 U.S.C. 552 (b). two of which (numbers 3 and 
4) 3 may be applicable to the information covered by § 7(c). Indeed, the Supreme 
Court's recent decision in Administrator, Federal Aviation Administration v. 
RnTicrtxnn, 43 U.S. L.W. 4833 (1975), makes it clear that section 7(c) is the tyi« 
of provision that falls within exemption 3 as a matter that is "specifically ex 
empted from disclosure by statute." Further, during the course of its opinion the 
Court noted that there are nearly 100 statutes or parts of statutes which restrict 
public access to specific government records. See, House Committee on Govern 
ment Operations. Federal Statutes on the Availability of Information, SGth Con 
gress. 2d Sess. (19(50). Each of these statutes were declared covered by exemption 
3.

Hut the FOIA makes all the exemptions inapplicable to Congress. Section 
552(c) states: "This section is not authority to withhold information from 
Congress."

The import of this is plain. It is highly unlikely that Congress, with one hand, 
would have made applicable to the functions under "ie Act PI disclosure statute 
which expressly reserved its right to obtain information trom the Executive 
Branch, and with the other hand divpst itself of such right by implication. Such 
a conclusion is demonstrably incongruous since that would mean the same result 
(by implication) would obtain with regard to nearly 100 other similar statutes. 
The effect of such construction, then, would be to allow different parts of the 
Export Administration Act to conflict and negp.te one another. It would also 
effectively turn the FOIA on its hend and vitiate a substantial portion of Con 
gress' oversight jurisdiction. None of these consequences appears clearly intended 
by Congress.

The Attorney General's reliance on the legislative history of the Act would 
also apnear ill-founded. He correctly points out there was no consideration of 
section 7(c)'s application to Congress during the passage of the 1969 Act. How 
ever, this particular nrovision can be traced back to section fi(c) of the Export 
Control Act of 1949. 63 Stat. 7. where it 'appears in identical form. Senate Report 
No. 31. Rlst Cong.. 1st Sess. (1949) states:

"Section fi of the bill furnishes the usual administrative powers of investiga 
tion, sutmonn. i n <^ the authoritv to require testimonv ur.der oath. . . . Thev are 
reaiiirerl for the prevention nnd discovery of such abuses . . . Ample safeguards

9 Section H Is in virtually thp same Ir.nptmee as It appeared in the Export Control Art 
of 1B40. T'nh. t,. 11. 81st Cone.. 1st Sess.. and has the exact same effect.

s o U.S.O. fir>2(b)(3) exempts matters that are "flpecificallv exempted from disclosure 
hv statute." 5n2(b) (4) exempts "trade secrets and commercial or financial Information 
obtained fn>m a person »ml privileged or confidential." Both exemptions may he ariiunhlv 
Invoked against any public request for Information.
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against administrative misuse of the>. enforcement povers nre provided by the 
requirement thK 1. they he utilized sok-i., 'to the extent necessary or appropriate 
to the enforcement of this act ***;'... and by the prohibition against dis 
closure of confidential information furnished. These safeguards will in the long 
run impart added effectiveness to invesigations of violations . . . which are con 
templated by section C of the bill."

Thus it appears that the original congressional intent for this provision was 
as a safeguard against administrative abuse and not as a shield against congres 
sional oversight activities.

In the fact of this original intent, three instances, one in 1956 and two in 
10(12. involve amendments introduced in committee and on the floor which would 
have inserted language in section 6(c) recognizing the right of Congress to .obtain 
information under the Act. All were withdrawn and nor.e went to a definitive 
vote. One was withdrawn, in the words of the Attorney General's opinion, "after 
the General Counsel of the Department of Commerce had stated that nothing 
in the present statute would prohibit the Department from furnishing informa- 
*:rin obtained under it to a congressional committee."

The three instances are cited as evidence to support the proposition that "in 
construing a statute, the interpretation adopted by the agency must he given 
weight" and that "[tlhis principle is particularly 'applicable where a statutory 
provision which has been given an administrative interpretation is re-enacted by 
Congress without significant change."

Several courts have commented on the value for statutory interpretation of a 
legislature's failure to enact amendments to statutes.

"Logically, several equally tenable inferences could be drawn from the failure 
of Congress to adopt an amendment in the light of interpretation placed upon 
the existing law by some of its members, including the inference that the existing 
legislation already incorporated the offered change." U.S. v. Wise, 370 U.S. 405 
(1902). •»

"If the failure of enactment of every amendment offered for consideration of 
Congress were necessarily held to shed light on the legislation sought to he 
amended, the search for Congressional intention would be endless and fruitless." 
United States \. Gucrlai:: Inc., !."> F. Supp. 77 (I).C. 1957).

Kven assuming a long standing administrative interpretation, one cour* Ins 
stated that it may be insufficient to imply legislative ratific..Mon even in the 
face of inaction :

"True, long-standing administrative interpretation of a statute, acquiesced 
in by all interested parties, may form the basis for an inference that the admin 
istrative interpretation is correct. However, courts are properly chary of equating 
mere inaction with approval, in the absence of a solid foundation for the inference 
of conscious ratification. Duncan v. Railroad Retirement Board, 375 F. 2d 915, 919 
(4th Cir. 1967)."

See also, T.IM.E., Inc. v. United States, 330 U.S. 464 (1950) ; N.L.R.R. v. Radio 
and Television Broadcast Engineers Union, Local 1212, IBEW, 364 U.S. 573 
(1961).

Finally, the Supreme Court's discussion ir Zulicr \. Alien, 396 U.S. 168, 192-193 
(I960) of the weight to he accorded an agency's own construction of its enabling 
legislation is particular!, pertinent here :

"While this Court has announced that it will accord great weight to a depart 
mental construction of its own enabling legislation, especially a contemporaneous 
construction, see Utlall v. Tollman, 380 U.S. 1, 10 (1005) ; 1'ower Reactor Cti. v. 
Electricians, 367 U.S. 396, 408 (1061) ; it i' only one input in the interpretatioiial 
equation. Its impact carries most weight when the administrators participated 
in diafting and directly made known their views to Cong-ess in committee hear 
ings. See Power Reactor Co. v. Electricians, supra; United States v. American 
Trucking Asms., 310 U.S. 534, 539 (1940). In such circumstances, absent any 
indication that Congress differed with the responsible department, a court should 
resolve any ambiguity in favor of the administrative corstruction, if such con- 
Miurtion enhances the general purposes and policies underlying the legislation. 
See American r>oiccr d Liijht Co. v. SEC, 329 U.S. 90, 1)2-114 (1946).

"The Court may not, however, abdicate its ultimate responsibility to construe 
the language employed by Congress. Those props that serve to suuport a Uis- 
prtnble administrative construction are absent here.

"It is t: ;e that a report from the Federal Trade Commission set forth the 
computations employe'! under ilia 1936 Boston order which apparently provided
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for a nearby differential. But the stark figures, set forth in the appendix to the 
report without explication, can hardly be said to have given the administrative 
construction the notoriety that this Court found persuasive in Udall v. Tollman, 
380 U.S., at 18. In Udall the Court was impressed by the fact that the Secretary's 
interpretation had been a matter of public record and discussion. Id., at 17. Even 
despite active congressional involvement in reviewing certain administrative ac 
tion in connection with particular leases, the Court noted that it would not 
attribute ratification to Congress. Vdall v. Tollman, supra."

Nothing in the legislative history of section 7(c) evidences an acquiesence iii 
the Department's interpretation of the provision; indeed, that interpretation has 
not been consistently followed. Moreover, such interpretation cannot be said to 
enhance "the general purposes .ml i>olicies underlying ;he legislation." Among 
the policies sought to be affected bv t^.e Act is the ^pposition to restrictive tradt 
practices and boycotts against friendly countries and to encourage and request 
domestic concerns to refrain from furthering such trade practices and boycotts. 
It may be argued that Congress' inability to effectively monitor the degree to 
which its policies are being carried out in thwarting the underlying policy of the 
legislation.

Although the Attorney General's opinion does not raise the issue, in the past 
agencies with confidentiality provisions similar to section 7(c) have often invoked 
18 U.S.C. 1905, which generally proscribes the disclosure of confidential informa 
tion by a federal officer or employee, as a bar to compliance with congressional 
requests for information. That statute provides:

1905. DISCLOSURE OF CONFIDENTIAL INFORMATION GENERALLY

Whoever, being an officer or employee of the United States or of any 
department or agency thereof, publishes, divulges, discloses, or makes known 
in any manner or to any extent not authorized by law any information 
coming to him in the course of his employment or official duties or by reason 
of any examination or investigation made by, or return, report or record 
made to or filed with, such department or agency or officer or employee 
thereof, which information concerns or relates to the trade secrets, processes, 
operations, style of work, or apparatus, or to the identity, confidential statis 
tical data, amount or source of any income, profits, losses, or expenditures of 
any person, firm, partnership, corporation, or association; or permits any 
income return or copy thereof or any book containing any abstract or particu 
lars thereof to be seen or examined by any person except as provided by law; 
shall be fined not more than $1,000, or imprisoned not more than one year, or 
both ; and shall be removed from office or employment. 
June 25,1948, c. 645, 62 Stat. 791.

However, this prohibition against disclosure may not be invoked against a 
request of » standing committee of Congress or one of its subcommittees since 
it is inapplicable where discolsure is "authorized by law." See, e.g., Grumman 
Aircraft Engineering Corp. v. Renegotiation Board, 425 F. 2d 578 (D.C. Cir. 
1970) ; Frankel v. S.E.C., 376 F. Supp. 675 (S.D.N.Y. 1971), rev'd on other grounds, 
460F.2d813 (2(1 fir. >,«;/•?. denied 40» U.S. 889 (1972) ; California v. Richardxon, 
351 F. Supp. 733 (X.I). Calif. 1972) ; J/. A. Stuiiiirti anil Co. v. S.E.C., £39 F. Supp. 
467 (D.D.C. 1972) ; Consumers Union \. Veterans Administration, 301 F. Supp. 
796 (S.D.N.Y. 1969) ; 41 Op. Atty. Gen. 166 (1953) ; 41 Op. Atty. Gen. 221 (1955) ; 
31 Op. Atty. Gen. 541 (1919).

The above-c'ted 1955 Attorney General opinion is particularly pertinent in the 
present situation. That opinion was generated by a request for confidential 
information from the Senate Committee on Interstate and Foreign Commerce to 
the Federal Communication Commission. Under the Communications Act the 
Commission iiiay keep certain specified information confidential, 47 U.S.C. 154j. 
213(f), 412. The Commission questioned its authority to furnish the infornrition 
in light of the provisions of 18 U.S.C. 1905.

The Attorney General held that the authorization required by IS U.S.C. 1905 
was "reasonably implied" under either § 134(a) or 13G of the Legislative Re- 
crganization Act of 5946, 2 U.S.C. 190b: 190d. Under §134(a) standing com 
mittees have the authority to conduct investigations into matters under their 
jurisdiction and to require the production of such records as they deem advisable. 
Section 136 imposes on standing committees the duty of exercising "continuous 
watchfulness" concerning the execution by executive agencies of laws relative 
to subjects within the jurisdiction of the committees for the purpose of assist-
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ing "the Congress in appraising the administration of the laws and in develop 
ing such amendments or related Information as it may deem necessary." The 
purpose of this section ts to reqi'ire that the appropriate committees find out 
and then inform the Congress whether the executive agencies are carrying out 
the laws entrusted to their execution in accordance with the intent of Congress. 
Senate Report 1409, 79th Cong., 2d Sess., page 6.' The Attorney General con 
cluded as follows (41 O.A.G. at 228) :

"These provisions do not expressly authorize disclosure of the type of infor 
mation referred to in 18 TJ.S.C. 1905. However, it is sufficient that the authori 
zation is reasonably implied rather than express. 41 Op. A.G. 166. The authority 
which the Committee has under section 134(a) to require the information in 
question constitutes in effect an authorization to this section. To the extent that 
the information is sought by the Committee in the exercise of its duty under 
section 136, authorization to furnish the requested in1 ormation to assist in 
carrying out the purpose of the section is implicit in that cooperation between 
the Federal agencies and the congressional committees which the Congress 
intended."

It may be noted that the above-discussed Attorney General opinion is cited 
by Attorney General Levi for the general proposition "that statutory restric 
tions upon executive agency disclosure of information are presumptively bind 
ing even with respect to requests or demands of congressional committees." It 
would appear that the weight of the presumption is relatively weak; and that 
the force of the oversight statutes discussed in that opinion, as well as the 
FOIA, are sufficient to rebut the alleged presumption raised by section 7(c).

CONCLUSION
It would seem doubtful that a valid presumption exists that Congress, by 

implication, could divest itself of its ability to obrain information in pursuance 
of its oversight function. In any event, contrary to the Attorney General's 
opinion, we conclude that section 7(c) of the Export Administration Act of 
1969 does not prohibit, either by express language or necessary implication, 
disclosure of matters covered to an appropriate committee of the Congress; 
that the express applicability of the Freedom of Information Act to the func 
tions under the Act is in fact persuasive indication that the prohibition was 
not meant to be applicable to Congress but only to the general public so as to 
avoid administrative misuse of confidential information; that Congress would 
divest itself of its ability to obtain information from relevant executive agencies 
by implication is contrary to the pervasive scheme of the subject legislation 
and in derogation of the statutorily imposed duty of oversight of standing 
committees of the Congress; and that the prohibition against disclosure of 
confidential information in 18 TJ.S.C. 1905 cannot be raised as an objection to 
disclosure br executive officials since such disclosure is authorized by law.

MORTON ROSENBERO,
Legislative Attorney.

APPENDIX L
OFFICE OF TIIF. ATTORNF.Y OKNERAL,

Washington. D.C., Kcptfmlter 4. 1915. 
The Honorable the SECRETARY or COMMERCE, 
Washington, D.C.

DEAR MR. SECKF-TARY : If you approve, I should like to have published, in ac 
cordance with 2S U.S.C. r>21. my opinion to you roneei-ning the subpoena of the 
Interstate and Foreign Commerce Committee of the House of Representatives 
which directs you to produce certain reports filed with Vhe Department of Com 
merce pursuant to g 4(b) of the Export Administration Act of I960. S3 Stat. 841. 
as amended.

Please lot me kr • if yo 1 ! have any objections to the publication. 
Sincerely,

H. LKVI. 
Attnrnfii Grncrnl.

•The 104S Act only applied to Senate Stam '-<r Committee. The 1070 nmenrtments, 
linwpver. midp 5 13fl applicable House standing i/minr.tee* also. Pub. I.. 02-136, I 1.
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OFFICE UF THE ATTORNEY GENERAL,
Washington, D.C., September 4, 1915. 

The Honorable the SECRETARY OF COMMERCE, 
Washington, D.C.

DEAR MB. SECRETARY : This is in response to your letter of August 22, 1975, 
concerning the subpoena of the Interstate and Foreign Commerce Committee 
of the House of Representatives which directs you to produce certain reports 
filed with the Department of Commerce pursuant to § 4(b) of the Export Admin 
istration Act of l!XiO, £{ Stat. 841, as amended (hereinafter the "Act"), 50 U.S.C. 
App. 2403(b). You request my opinion with respect to the question whether the 
Committee's subpoena overrides the confidentiality requirement of I7(c) of the 
Act, 50 U.S.C. App. 2400(c). I conclude that the subpoena does not have that 
effect, and that the Committee is not entitled to receive the reports in question 
unless, in exercising the discretion granted by 87(c), you determine that with 
holding them would l>e "contrary to the national interest."

The pertinent facts may lie stated briefly. Section 3(5) of the Act, 50 U.S.C. 
App. 2402(5), provides in part that:

"It is the policy of the United States (A) to oppose restrictive trade practices 
or boycotts . . . imposed by foreign countries against other countries friendly to 
the United States, and (B) to encourage and request, domestic concerns engaged 
in ... [exporting] to refuse to take any action, including the furnishing of 
information or the signing of agreements, which has the effect of furthering... 
rsuci1.] restrictive trade practices or boycotts...."

Section 4(b) calk) for issuance of rules and regulations to implement J^(5) 
and states that the rules and regulations are to "require that all domestic con 
cerns receiving requests for the furnishing of information or the signing of agree 
ments ... [of the type specified in | 3(5) (B) ] must report that fact to the Sec 
retary jf Commerce . . . ."

The Act's confidentiality provision, J7(c), 50 U.S.C. App. 2406(c), reads as 
follows:

"Xo department ... or official exercising any functions under this Act shall 
publish or disclose information obtained hereniider which is deemed confi 
dential . . . unless the head of such department . . . determines that the with 
holding thereof is contrary to the national interest."

The regulation of the Department of Commerce implementing {3(5) expressly 
states that the information contained !n reports filed by exporters "is subject to 
the provisions of Section 7(c) of the . . . Act regarding confidentiality. . . ." 
13 CFR § 369.2(b). Moreover, the basic reporting form (Form DIB-621) states 
that: "Information furnished herewith is deemed confidential and will not be 
published or disclosed except as specified in Section 7(c) of the . . . [Act]."

On July 10, 1075, the Chairman of tie Subcommittee on Oversight and Invest! • 
gallons of the Committee on Interstate and Foreign Commerce, Congressman 
John E. "Moss, wrote a Department of Commerce official to request copies of all 
quarterly reports filed by exporters', since 1970, concerning any "request for 
boycott compliance." On July 24,1975, you sent Congressman Moss a summary of 
boycott information reported by exporters, but you declined, in view of { 7(c) 
and your inability to make the requisite national interest determination, to 
furnish copies of the reports themselves. The ensuing subpoena, dated July 28. 
1975, directs you to appear before the Subcommittee on September 4,1975, and to 
bring with you "all reports filed with the ... [Department of Commerce between 
December 31, 1969 and July 28, 1975] pursuant to Section 369.2 Export Admin 
istration Regulations of June 1, 1974, and predecessors and successors to that 
regulation." By letter of August 22 to the Chairman of the Committee, you again 
explained your inability to provide the reports themselves • au requested post 
ponement of the date of your appearance.

I may note at the outset that, in order to respond to your request, there is no 
need to consider whether a constitutionally based privilege is applicable. In jny (i 
opinion, the statute is determinative.

Somewhat similar issues have been considered by prior Attorneys General. See, 
e.g., 27 Ops. A.G. 150 (1909) (subpoena of Senate committee for confidential 
information held by the Commission of Corporations); 41 Ops. A.O. 221 (1955) 
(request of Senate committee for confidential information held by the Federal 
Communications Commission) ; 42 Ops. A.G. no. 46 (1974) (request of House 
committee for tax return information). The foregoing opinions have proceeded 
under the general assumption—which I share—that statutory restrictions upon
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executive agency disclosure of information are presumptively binding even with 
respect to requests or demands of congressional committees.

That this assumption accords with general legislative intent is demonstrated 
by the inclusion, in a number of statutes concerning confidentiality of informa 
tion, of explicit exceptions for congressional requests.1 When, as in 57(c), such 
an exception, is not provided, it is presumably not intended. In the present case, 
this standard interpretation finds additional support in the legislative history of 
the statute, in an apparently consistent administraive construction, and in 
Congress' re-ennetinent of the provision with knowledge of that construction.

The current § 7(c) was enacted as part of the Export Administration Act of 
1909, 83 Stat. 841. Our examination of the legislative history of the 1969 Act 
has revealed little discussion of the confidentiality requirement* and no con 
sideration of its application to Congress. Since, however, the present provision 
was derived without change from |6(c) of the Export Control Act of 1049, (53 
Stat. 7, it is appropriate to consider the history of that earlier Act and related 
subsequent legislation.

As is true with regard to the 1969 Act, the legislative history of the 1949 Act 
sheds no real light upon the present issue.1 In 1956, however, when a bill to 
extend the 1949 Act was before the Senate, the Senate Committee on Banking 
and Currency considered, but did not adopt, an amendment which would have 
required the agencies to comply with any demand of a congressional committee 
for documents concerning administration of the 1949 Act.* The amendment was 
prompted by the refusal of the Department of Commerce and other agencies to 
provide a Senate subcommittee with material relating to trade with Communist 
nations." In explaining the failure of the Senate Committee on Banking and 
Currency to fldopt fie amendment, its chairman stated that, because the amend 
ment Involved an important constitutional principle (the question of the power of 
the executive branch to withhold information from Congress), the committee 
decided that inclusion of such a provision in the Export Control Act at that time 
would be inappropriate.* There was no suggestion that such an amendment was 
unnecessary, i.e., that the existing confidentiality provision was inapplicable to 
congressional demands.

In 1982, during consideration of legislation to extend the 1949 Act, two per 
tinent amendments to the confidentiality provision were considered. Congrpssiunn 
Kitchln. the Chairman of the House Select Committee on Export Control, pro 
posed that 8 6(c) of the 1949 Act be amended by addition of a statement thut: 
"Nothing in this subsection sha" be deemed to prohibit iW disclosure of any in 
formation ... to either House of Congress or to any duly authorized committw 
thereof. . . ." Congressman Kitchin explained that: "The present Adminis 
trator of the Act prohnbly interprets . . . fj 6(c)] as precluding him from furn 
ishing such information to the Congress." * He added that the amendment would 
clarify the authority of the Administrator and "permits—does not command— 
full disclosure of information obtained under the act to either House of Con 
gress. . . ."" Subsequently after the General Counsel of the Department of Com 
merce and the Secretary of Commerce had stated that nothing in the present 
statute would prohibit the Department from furnishing information obtained 
under it to a congressional committee. Congressman Kitchin withdrew his amend 
ment.' The Congressman noted that the matter of disclosure of confidential in 
formation is "within the discretion of the Secretary of Commerce." "

'Pee. e.g., 40 r.S.C. 1504 (Information obtained by tne Civil Aeronaut!™ Board! : 7 
T'.S.C. 12-' (Department of Agriculture Information on board* nf tn<le>. Reffir.lltiK 
the background of the latter statute, nee freeman V. Seligton, 405 F.2d 1326. 1340-4fi 
(D.r. Clr.. 19C.R).

Sw also the Freedom of Information Act. fl F.S.C. Rr>2'c).
1 See, e.g., 8. Rep. No. 91-336. 91«t Cone.. 1st Sens. (1969), pp. IT. 25,
'The Senate report referred to the prohibition against tne disclosure of confident!))' 

Information as one of several "safeguards aealnst administrative mlsnse of . . . |the 
stnfntp'sl enforcement powers." S. Rea No. 31, 81st Cone.. 1st Sess. (1949), pp. .%-«.

One conifesmnan referred to the need to protect confidential Information provided to 
the Government. He objected to the hill's failure to set forth standards reRardlnc what 
oonstttutef "t!'» natlonil Interest." 95 Cone. Sec. 1379 (1049) (Congressman Wolcott).

4 The amen*.oient, offered by Senator McClellnn. appear* In Hearings on S. 3238 before 
n SnhcommU'ee on the Senate Committee on Bank'ne and Currencv. S4th Cone.. 2d Se«s. 
(1956). p. 7 (hereinafter "Sen. Hearings"). The Secretary of Commerce opposed the 
amendment. Sen. Hearings, pp. 12-14.

s See Sen. Hcarln-s np. 14?-44.
•102 Conjr. Rev. 10405 (1956) (Senator Fulbrlght).
'Hearings on HR 11300 and S..T. Res. 88 before Subcommittee No. 1 of the House 

Committee on Banking and Currency, 87th Cong., 2d Sess. (1962), p. 22. 
« Ibid.
•lOSCone. Rec. 1154R (19fi2). 
10 108 Cone. Rec. 11549 (1902).



175

The other pertinent amendment considered in 1902 was offered by Senator 
Heating 1 ' and would have replaced the existing § 6(c) with the following:

"(c) No department ... or official exercising any functions under this Act 
shall withhold or refuse to disclose information obtained hereunder, except trade 
secrets submitted on a confidential basis, unless the head of such department 
. . . determines that the disclosure of such information will be contrary to the 
national security. Nothing in this section .shall be deemed to prohibit the dis 
closure of any information obtained hereunder to either House of Congress or 
to any duly authorized committee thereof, if u request is made for such informa 
tion by either House of Congress or by a duly authorized committee thereof."

Senator Keating stated that his amendment "wouM reverse the presumption in 
the present law against disclosure of information relating to trade with the Com 
munists" and that, in addition, it "would specifically require that all informa 
tion obtained under this Act be made available to the Houses of Hougress. . . ." " 
He referred to recent disputes between congressional committees and the De- 
liartment or Commerce regarding the availability of such information." Later, 
questions were raised about the effect of the amendment upon the treatment of 
trade secrets; and, agreeing that such issues required further study, Senator 
Keating withdrew the amendment."

It is well established law that, in construing a statute, the interpretation 
adopted by the administering agency must be given weight. See, e.g., Udall v. 
Tollman, 380 U.S. 1, 16 (1965) ; Norwegian Kitrogcn 1'roductg Co. v. United 
States, 288 U.S. 294, 315 (1933). This principle is particularly applicable where 
a statutory provision which has been given an administrative interpretation is 
re-onaeted by Congress without Significant change. See, e.g., Zemel v. Rusk, 381 
U.S. 1, 11-12 (1965). Here, this last concept takes on added force, because con 
gressional acquiescence in the administrative interpretation need not be entirely 
presumed, but can be sfcn in a legislative record which contains discussion of 
of the interpretation and rejection of several proposals to change it.

I see no sound basis for distinguishing, for present purposes, between reports 
concerning boycotts or restrictive trade practices and other kinds of information 
obtained by the Department of Commerce under the Act. The terms of § 7(c) of 
the Act clearly encompass the reports which are the subject of the present 
subpoena.

For the reasons discussed above, It is my opinion that you are not obligated 
to provide the subpoenaed reports to the Subcommittee. Issuance of the subpoena 
does not compel you to determine that withholding the reports would lie contrary 
to the national interest. Congress has placed responsibility for making such de 
terminations not with its committees, but with the Secretary of Commerce.15 Un 
less you decide, in the exeicise of your discretion, that such a determination is 
warranted, the confidentiality requirement of 57(c) controls. 

Sincerely,
EDWARD H. LEV:, 

Attorney General.

APPENDIX M
U.S. DEPARTMENT OF CO^^EBCE, 

THE ASSISTANT SECRETARY FOR DOMESTIC
AND INTERNATIONAL BUSINESS, 

Washington, D.C., September S, 1975.
Memorandum for: Arthur T. Downey, James Gleason, Edward J. Henriksen, 

Charles W. Hostler, Donald E. Johnson, Samuel B. Sherwin, and Clancy 
Zens.

Subject: Department Policy on Dissemination of Trade and Investment Oppor 
tunities Containing Restrictive Trade Practices.

Section 3(5) of the Export Administration Act states that "It is the policy of 
the United States (A) to oppose restrictive trade practices or boycotts fostered by

» 108 Cong. Rec. 10.702 (1962).
"108 Cong. Rec. 10702 (196L>).
" Subsequently, the Acting Secretary of Commerce sent the Chairman of the Senate 

Committee on Banking and Currency a letter opposing the Heating amendment and describ 
ing in detail recent actions of the Department regarding release of export Information 
to congressional committees. See 108 Cong. Bee. 11479-81 (1962).

"108 Cong. Rec. 11488 U9B2).
15 Of. A tlmlniKtrator, Federal J rid (ion Administration v. Robertton, 43 U.S. LJIW Week 

4833, 4837 (1975).
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foreign countries against other countries friendly to the United States, and (B) 
to encourage and request U.S. concerns not to take any action, including the 
furnishing of information or the signing of agreements, which has the effect of 
furthering or supporting such restrictive trade practices or boycotts." Commerce 
Department regulations pursuant to Section 3(5) require that any U.S. concern 
receiving a request to participate in a restrictive trade practice must report 
the receipt of such request to the Office of Export Administration, Bureau of 
East-West Trade. While the language of Section 3(5) is addressed to restrictive 
tiMe practices or boycotts in general, in practice its application has been limited 
aim -.st exclusively to restrictive trade practices incident to the Arab boycott of 
Israel, whereby Arab countries enforce a secondary boycott of dealing with 
foreign firms which undertake certain types of business relations with Israel.

Virtually every transaction with most Arab countries will involve a boycott of 
Israel request at some stage of the transaction. Such requests may take various 
forms—e.g., firms bidding on contracts or initially establishing business relati jns 
in an Arab country may be confronted with a questionnaire about their relations 
with Israel; bid invitations and/or specifications may contain a clause, e.g., that 
the goods may not be of Israeli origin or the product of a boycotted firm, or that 
the bidder agrees to abide by the country's boycott of Israel regulations; or the 
request may appear only at the letter-of-eredit stage of a transaction as a require 
ment that the shipping documents include certification that the goods are not 
of Israeli origin and that the ship and/or insuiance company is not boycotted 
by the Arab countries.

Boycott douses of this type customarily do not appear in foreign service tele 
gram" or airgrams reporting trade and investment opportunities from the Arab 
countries, although this may possibly occur for some opportunities requiring 
special handling. Follow-on bid documents and sp scifications, however, can be 
expected in most cases to include boycott clauses.

Important

It is of the utmost importance that the Department of Commerce not dissemi 
nate any opportunity or other document which contains a restriction or request 
which would constitute discrimination against U.S. citizens, concerns, or institu 
tions on the basis of race, color, religion, national origin, or sex, as distinguished 
from restrictions or requests aimed at implementing the Arab countries' secon 
dary boycott of Israel. For example, a request directed against persons of the 
Jewish faith or against Jewish-owned firms would clearly be a discriminatory 
action, not a boycott action. Note, however, the distinction between "national 
origin" and nationality." As noted, a reference to "persons of the Jewish faith" 
or "Jewish-owned firms" would be to national origin and therefore discrimina 
tory. Or. the other hand, a reference to "Israeli." "Israeli origin," or "owned by 
Israeli nationals" is to nationality and is therefore a boycott rather than a dis 
criminatory matter. It is improbable that documents reaching Commerce through 
the trade opportunity channels will contain references to discrimination, since 
our Embassies follow a policy of not transmitting such documents. All concerned 
units should exercise special care, however, to detect any such references that 
might appear in documents received from other sources. I repeat, the Depart 
ment will not, under any circumstances, disseminate any document bearing a 
reference to discrimination on the basis of race, color, religion, national origin, or 
sex. Any document received by any unit containing such a discriminatory ref 
erence should be immediately forwarded to the office of the Assistant General 
Counsel for PIBA for referral to the Departments of Justice and State for 
appropriate action.

The procedures which are outlined below therefore apply only to business 
opportunities containing restrictions or requests aimed at enforcing tie secondary 
boycott of Israel.

The Department recently was accused of violating the TI.S. policy stated in 
the above Section 3(5) by disseminating trade opportunity specifications con 
taining boycott clauses. Such dissemination was, in fact, the case. This charge 
focused attention to the fact that the Department currently was failing to 
implement a policy decision of 1965 requiring that a statement of the TT.S. policy 
of opposition to the boycott be attached when disseminating any trade 
opportunity document containing a boycott clause.



The Department will continue to disseminate trade and investment oppor 
tunities from Arab countries, including those with boycott clauses. It is impera 
tive, however, that we immediately reinstitute procedures to make this activity 
consistent with the provisions of Section 3(5). All offices concerned with handling 
trade and investment opportunities are hereby directed to implement the proce 
dures outlined below effective September 8, 1375. Heads of operating units will 
be responsible for assuring that all personnel handling trade and investment 
opportunities are thoroughly familiar with these procedures. Interim measures 
have been put into effect to ensure against dissemination of any document con 
taining a boycott clause before the effective date of the procedures.

1. All trade and investment opportunities and related documents (bid con 
ditions, specifications, etc.) from Arab countries reaching Commerce through 
the foreign service, Arab embassies in Washington, or other sources will be 
screened for any reference to the Arab boycott of Israel. Although the initial 
trade opportunity reports (TOPS and other "special-handling" telegrams or 
airgrams) customarily will not co.-'-iin such references, they are to be included 
in the screening process. The countr,»s involved, and the respective reporting 
posts, appear in Attachment I.

2. All trade and investment opportunities and related documents disseminated 
directly to U.S. firms will be prominently stamped with a statement of U.S. 
policy regarding the boycott. Trade and investment opportunity telegrams (in 
cluding TOPS programs), airgrams, or other bid documents related to such op 
portunities which containd no reference to the Arab boycott of Israel will be 
stamped to indicate that the recipient may be confronted with a boycott request 
at some later stage of a resulting transaction and to give the statement of U.S. 
policy. For trade or investment opportunity documents which contain a rifer- 
ence to the boycott of Israel, the stamp will direct the recipient's attention to 
the specific paragraph and page containing the boycott clause and also state 
the U.S. policy. No trade or investment opportunity, or related document, from 
an Arab country will be disseminated without the appropriate stamp. Faesimilies 
of the two stamps appear in Attachment II. The stamp must appear prominently 
and boldly on the document; it should appear on the first page of the document, 
unless such positioning would obscure significant printed information. If pos 
sible, make copies from the original stamped document; avoid re-copying which 
produces a dim imprint of the ft amp.

3. Adherence to these procedures can best be assured if control is centralized 
rather than being dispersed among the operating units which disseminate op 
portunities to the business community. The most effective point for such control 
is the point of entry of the documents into Commerce. Accordingly, I assign to 
the Communications Branch, Communications Management Division, Office of 
of Administrative Support, Directorate of Administrative Management the re 
sponsibility for screening and appropriately stamping all incoming trade or 
investment opportunity documents irom Arab countries prior to distribution to 
action units. A qualified analyst is to be assigned thic responsibility In the Com 
munications Branch. This responsibility should remain with the same analyst 
on a continuing basis to the fullest extent possible. In no case will such responsi 
bility be assigned to an analyst who has not been adequately briefed on the 
requirements of these procedures.

4. Assignment of the primary screening and stamping responsibility t< the 
Com-'.anications Branch does not relieve operating units which disseminate the 
opportunities of the responsibilities to recheek any such documents before they 
are sent out. If in sucb. a recheck the operating unit finds a document covered 
by these procedures which is unstamped or inappropriately stamped, it will 
have the document appropriately stamped by the Communications Branch before 
any dissemination is made, and the Communications Branch will submit to 
Deputy Assistant Secretary Johnson a written explanation for the error. The 
Overseas Business Opportunities Division, Office of Export Development, Bureau 
of International Commerce, will be responsible for assuring that all TOPS 
opportunities from Arab countries have the appropriate stamp before they are 
put tato the computer.

5. In the case of business opportunities published in Commerce Today, it is not 
deemed necessary to include the full U.S. policy statement with each oppor^ 
tunity published. As the alternative, a box item will be prominently displayed 
on each page of the publication which contpius trade or investment opportune-
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ties from any Arab country listed In Attachment I. A similar procedure will be 
adopted by Commerce Business Daily. In this case, the box item will appear 
at the beginning of the page which carries overseas business opportunities. The 
content of the statement for the box item appears in Attachment III.

6. The Commerce Action Group for the Near East, Bureau of International 
Commerce, will be responsible for coordinating the initiation of these procedures. 
Questions concerning the procedures should be addressed to Jack Hearn of that 
office on extension 3993. An appropriate official will be designated at a later date 
to monitor the implementation of the procedures and ensure continuing 
compliance by all operating units.

I wish to emphasize again the importance of strict adherence to these proce 
dures. Any failure in this respect could subject the Department to se *uus cri 
ticism and possibly to legal action.

TKAVIS E. REED, 
Assistant Secretary for Domestic

and International Business.

ATTACHMENT' i
Countries from which trade and investment opportunities are subject to these 

procedures:
Country: Reporting Pott(g)

Algeria —————————————————— Algiers. Oran.
Bahrain —————— ——————————— Manama.
Egypt - ——————————————————- Alexandria, Cairo.
Iraq —————————————————————— Baghdad.
Jordan ——————— ——— ———————— Amman.
Kmvait —————————————————— Kuwait.
Lebanon ___——_—————————— Beirut.
Libya ————_———————————————— Tripoli.
Mauritania _———_—.— ——————— Nouakchott.
Morocco —_——.———— ——————— Casablanca, Rabat.
Oman, Sultanate of___———————— Muscat. 
Peoples Democratic Republic of Yemen

(South Yemen)————————————— —————_______________
Qatar ___________—_——_— Dollar.
Saudi Arabia——————————————— Dhahran, Jidda.
Somalia __________————_— Mogadiscio
Sudan __________________—- Khartoum.
Syria, Arab Republic of—————_—— Damascus.
Tunisia _________________—_ Tunis.
United Arab Emirates_. ———.——— Aim Dhabi. 
Yemen, Arab Republic of (North

Yemen) -__——————_—————_— San'a.
NOTE.—Algeria, Morocco, and Tunisia apply the boycott with less severity than other 

Arab countries, and many documents may he received from these countries without boycott 
clauses. Nevertheless, screening of such documents should be thorough in order to catch 
the occasional boycott reference that may appear.

Mauritania. Somalia, and Sudan are more recent entrants to the League of Aral) Stales, 
tile parent organization of the Arab boycott. It is not known to what extent they may 
apply the boycott. Nevertheless, documents from these countries should be screened with 
equal care to that given to documents from the other Arab countries to avoid possible lapses 
in the procedures.

ATTACHMENT II

1. Stamp to be affixed on trade or investment opportunities, or related bid 
documents, which do not contain any reference to the Arab boycott of Israel.

Important

It is possible that at some stage of any transaction that may result from this 
opportunity, you will be asked to participate in a restrictive trade practice or 
boycott as defined in the Commerce Department's Export Administration Regula 
tion (15 CFR, Part 308 et. seq.). You are reminded that, pursuant to Section 3(5) 
of tha Export Administration Act of 1969, it is the policy of the United States (A) 
to oppose restrictive trade practices or boycotts postered or imposed by foreign
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countries against other countries friendly to the United States, and (B) to 
encourage and request domestic concerns engaged in the export of articles, 
materials, supplies, or information to refuse to take any action, including the 
furnishing of information or the signing of agreements, which has the effect of 
furthering or supporting such restrictive trade practices or boycotts. Accord 
ingly, I encourage and request individuals and firms receiving such requests to 
refuse to comply with them.

You are further reminded that t'ue receipt of any request to participate in a 
restrictive trade practice or boycott must be reported to the Department of 
Commerce, per Section 369.2 of the above-cited regulations.

SECBETABY OF COMMERCE.
2. Stamp to be affixed on trade or investment opportunities, or related bid 

documents, which contain a reference to the Arab boycott of Israel.

Important

Your attention is addressed to paragraph—of this document, which contains 
a request for participation in a restrictive trade practice. You are reminded 
that pursuant to Section 3(5) of the Export Administration Act of 1969, It is 
the policy of the United States (A) to oppose restrictive trade practices or 
boycotts fostered or imposed by foreign countries against other countries friendly 
to the United States, and (B) to encourage and request domestic concerns 
engaged in the export of articles, materials, supplies, or information to refuse 
to take any action, including the furnishing of information or the sig.iing of 
agreements, which has the effect of furthering or supporting such restrictive 
Irade practices or boycotts. Accordingly, I encourage and request you not to 
coi'ip'v \vith the request.

Y,iu are further reminded that the receipt of any request to participate in a 
restrictive trade practice or boycott must be reported to the Department of 
Commerce in accordance with the export administration regulations (15 CFR, 
Part 3G9 et. seq.).

SECRET ART OP COMMERCE.
NOTE.—Following the paragraph number, indicate the page number if the docu 

ment contains more than one page.

ATTACHMENT III

Statement to appear prominently in a box item on any page of Commerce 
Today which contains a trade or investment opportunity from an Arab country.

Important

Member countries of the League of Arab States employ a secondary boycott 
against foreign firms which undertake certain specified types of business relation 
ships with the State of Israel. It is possible that U.S. firms responding to trade 
or investment opportunities from Arab countries published herein may be asked 
at some stage of a transaction to participate in an Arab boycott-related restric 
tive trade practice as defined in the Department's Export Administration Regu 
lations (lf> CFR, Part 369 et. seq.). Firms are reminded that pursuant to 
Section 3(5) of the Export Administration Act of 1969, as amended, it is the 
policy of the United States (A) to oppose restrictive trade practices or boycotts 
fostered or imposed by foreign countries against other countries friendly to the 
United States, and (B) to encourage and request U.S. concerns engaged in the 
export of articles, materials, supplies, or information to refuse to take any 
action, including the furnishing of information or the signing of agreements, 
which has the effect of furthering or supporting such restrictive trade practices 
or boycotts. Accordingly, U.S. concerns receiving such requests to participate 
in a restrictive trade practice or boycott are encouraged and requested to refuse 
to comply with them.

You are further reminded that U.S. concerns receiving requests to participate 
in a restrictive trade practice or boycott must report such receipt to the Depart 
ment of Commerce in accordance with Section 369.2 of the above-cited 
regulations.

60-044—75———13
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APPENDIX N

COMMERCE DEPARTMENT, 
WasMnyton, D.C., September 25, 1975. 

Hon. JOHN E. Moss,
Chairman, Subcommittee on Overnight and Inventigationt, Committee on Inter 

state and Foreign Commerce, U.S. House of Representatives, Washington, 
D.C.

DEAR MR. CHAIRMAN: During my appearance before the Subcommittee on 
Oversight and Investigations on September 22, Congressman Schcuer noted the 
fact that, under the Department's reporting requirements in effect since 19C5, an 
exporter is asked but not required to indicate in his reports to the Department 
what he intends to do about the boycott-related request which he has reported.

As you recall, Congressman Scheuer noted that it would he desirable for the 
Department to know which companies complied with the boycott-related request 
and which did not.

In my response to Congressman Scheuer, I indicated that I had been consider 
ing whether the answer to Item 10 of our reporting form should be made 
compulsory.

This is to advise you that I have given this matter further consideration and 
have concluded that, henceforth, information as to whether or not an exporter 
intends to comply with a boycott-related request should be sought on a mandatory 
basis. Accordingly, the Department's Export Administration Regulations and the 
reporting form are being so revised, effective for all reports submitted on or after 
October 1, 1975.

A copy of the Export Administration Bulletin announcing this revision and of 
the revised reporting form is enclosed for your information. 

Sincerely,
ROGERS MOUTGX. 

Secretary of Commerce. 
Enclosures.

EX:.X>RT ADMINISTRATION BULLETIN
Supplement to Export Administration Regulations Number 146 September 25,1975
SUBJECT : REVISION OF REQUIREMENTS TO KEPOBT RESTRICTIVE TRADE PRACTICES OK

BOYCOTT REQUESTS

It is the policy of the United States to oppose restrictive trade practices or boy 
cotts fostered or imposed by foreign countries against other countries friendly to 
the United States. In accordance with this policy, all exporters are required to 
report, such requests to the Office of Export Administration, and are encouraged 
to refuse to take any action that has the effect of furthering or .supporting such 
restrictive trade practices or boycotts. In submitting these reports, exporters 
have not been required to indicate whether or not they would comply with the 
requests.

In order to provide more complete information with which to analyze the effects 
of boycott activity on L'..i. *rade, the Export Administration Regulations are being 
revised to require that in all reports submitted on or after October 1. 1975, v. 
porters include .1 statement as to whether or not the exporter intends to c-'.m; 1. 
with the requests. Form DIB-621P is being revised to reflect this new reporting 
requirement by making the response to Item j.0 mandatory. Earlier versions of 
Form DII5-621P may still be used, provided the exporter completes Item 10. Let 
ters submitted to report multiple requests must now indicate whether or n^t the 
requests will be complied with.

Accordingly. § 369.2 of the Export Administration Regulations (15 C.F.R. 
§ 369.2) is amended as follows:

1. by adding to the end of subparagraph 369.2(b) (1) the following : 
* * * All items on the form must be completed, including Item 10. If the ex 

porter uses a version of the reporting form that indicates completion of Item 10 
is optional, Item 10 must nevertheless be completed. If the exporter has not de 
cided what his action will be, he must inform the Office of Export Administration 
within five business days of making a decision.

2. by revising subparagraph 3(i9.2(b) (2)(viii) to read as follows: 
(via) The number of requests the exporter has complied with or intends to 

comply with. If the exporter is undecided, he is required to submit a further 
renort within five (5) business days of making a decision on each such request, 

date of action : October 1, 1975.
RAUER II. MEYER. Director, 

e of Export Administration.
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U.S. EXPORTER'S REPORT
OF REQUEST RECEIVED FOR INPORMATION, CERTIFICATION, OR OTHER ACTION INDICATING 

_________ A RESTRICTIVE TRADE PRACTICE OR BOYCOTT AGAINST A FOREIGN COUNTRY___________
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n, JD.C. 20515

October 2, 1975

Honorable Rogers Morton 
Secretary of Commerce 
Washington, D.C. 20230

Dear Mr. Secretary:

I congratulate you on your swift response 
to some of the questions raised ai, the September 22 
Investigations Subcommittee hearing.

It is my hope that these actions you have taken 
(l) requiring companies to state whether they an. or 
are not participating in the boycott; and (?) elinjinating 
the form language, "but is not legally prohibited from 
taking" (action to further the Ara'j boycott), indicate 
a new effort ty the Administration to reduce the impact 
of the Arab boycott and its harmful effects on 
American commerce .

I would like to know if the mandatory nsw 
requirement concerning participation in the boycott 
will apply to all companies that have filed forms 
previous to October 1, 1975, when they did not have 
to indicate vhether or not they intended to comply 
with a boycott-related request. Will the exporters 
be requested to refile and fill in question No. 10?

I look forward to working with you to make 
a reality of our professed national opposition 
to the Arab boycott.

With every warm best wish,

Ypurs ,

4MES H. SCHEUER, M.C.
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of iljt ftlm'

. 20515

19 March 197S

The Honorable John Moss
Chairman
Co.T.mittce on Interstate and Foreign

Corjnerce
Sub CO" mi ttce on Overs i gbt ."-ind Investigations 
2323 Rayburn House Office Building 
Washington, D.C. 2DS1S

Dear Mr. Chairman:

I .im concerned about the repeated , scr i ous and re I a -ib le 
report s of Ar."-b boycotting .Mid economi c cli str 5 "inat i on a£a inst 
Jewish and other ir.enibcrs of the U.S. business co^^unity, both 
at hone ;>rtd abroad".

Tn this regard, I ,'tJU enclosing a copy of a February 25, 3975 
letter ^nd rncloMJre I received froia tlie Chairman of the Securities 
?nd Fxchrtjigc ro'Tii.ii *-s i on , toj;et!ier with selected clippings from tbe 
New York Tines and Iv'.'^Tiinj'.t on Post, .is veil rts rui article from f.'ewsweclc.

I vould ipprcci ate your giving con ^ i <lc-1 at i on to having the 
Subcorjni 11 ee on Ove rs I£ht and Ir.vcst i gat i i-ns roni5i)ct an inqui ry 
into the facts of this matter, since it clearly falls within the 
jurisdiction of the Tntcrstnte and Foreign Conferee CoTiimittce

Such hearings could elicit testimony on j>os^ib]e violations 
of Federal ajiti-trust statutes, as well as the adequacy of enforcement 
of existing statutes, and the need for additional legislation.

If you approve, I will get in touch with Vnowlcd^e.ibl c members 
of the business com/minity to elicit as jr.any accurate, pertinent reports 
as possible for the use of the Subcommittee.

In the interim, subject to your approval, I shall also query 
the Securities a/id Exchange Commission un what concrete action the 
National Association o*" Securities Dealers has: taVcn with respect 
to the Arab boycott; what reports the Securities and Exchange Commission 
has received from Treasury Under Secretary Jack Bennett and from the

ncnart(T.cnt; vhat further information on this matter the 
Ju 'tics and Exchange Commission itself has developed; and, 
really to explore more fully the Commission's OKTI authority 
under the Federal securities laws to help on this Matter.

Again, John, I should be very grateful for your leadership 
on this natter. The Subcoru.-ittee could provide an ideal hearings 
and investigation forum. The United Stales rr.nst not become a 
battle-ground for Arab economic warfare.

Kith every warm best wish,

Yours,

JAMES H. SCUEUER, H.C.
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APPENDIX O
HOUSE OF REPRESENTATIVES, 

SrBOOMMlTTEE ON OVERSIGHT AND INVESTIGATIONS, 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,

Washington, D.C., October 24,1975. 
Hon. EDWARD H. LEVI, 
Attorney General of the United States, 
W'(ushington, D.C.

DEAR MR. ATTORNEY GENERAL : As you know, on September 22 Secre 
tary of Commerce Rogers C. B. Morton refused to comply with a duly 
issued subpoena of this Subcommittee. This action, in my opinion, 
placed him in contempt of the Subcommittee and the Congress.

Secretary Morton based his refusal to comply with the subpoena on 
vour Opinion dated September 4,1975. While reliance on an incorrect 
legal opinion is not a defense to a citation for contempt of Congress 
(Sinclair v. United States, 279 U.S. 263, 299 (1929)), the Subcom 
mittee has nonetheless looked into the question of the validity of your 
opinion.

I enclose for your information copies of the corrected transcripts 
of the Subcommittee's hearings of October 21 and 22, together with 
the Opinions of Professors Raoul Berger, Norman Dorsen, and Philip 
Kurland. I would very much appreciate your carefully reviewing this 
material and advising me whether you continue to believe your 
Opinion is correct. 

Sincerely,
JOHN E. Moss, Chairman, 

Oversight and Investigations Subcommittee. 
Enclosures.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., October 29,1975. 

Hon. JOHN E. Moss.
Chairman, Oversight and Investigations Subcommittee, Committee on 

Interstate and Foreign- Commerce, UJS. House of Representatives, 
Washington, D.C.

DEAR MR. CHAIRMAN : Thank vou for sending to me the corrected 
transcripts of the Subcommittee's hearings of October 21 and Octo 
ber 22, together with the opinions of Mr. Berger, Mr. Dorsen, and 
Mr. Kurland.

Of course. I am happy to carefully review this material, which I 
am now doing. 

Sincerely,
EDWARD H. LEVI.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., November 11,1975. 

Hon. JOHX E. Mosfe,
Chairman, Subcommittee on Investigations and Oversight, 
Committee on Interstate and Foreign Commerce, Rouse of Represen 

tatives, Washington. D.C.
DEAR MR. CHAIRMAN : This letter is in reference to the hearings be 

ing conducted by the Oversight and Investigations Subcommittee
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concerning Secretary of Commerce Morion's refusal to produce, in 
response to a subpoena of the House Committee on Interstate and 
Foreign Commerce, certain reports filed by private firms with the De 
partment of Commerce pursuant to § 4 (b) of the Export Administra 
tion Act of 1969, 83 Stat. 841, as amended, 50 U.S.C. App. 2403 (b). In 
taking this action, Secretary Morton requested my opinion on a legal 
question bearing on his response. In the course of the Subcommittee's 
hearings, questions have been raised as to the legal merits of the opin 
ion that I gave in answer to the Secretary's request. You have asked 
that I review the testimony before the Subcommittee and, in light of 
it, inform the Subcommittee whether I adhere to the opinion I have 
expressed.

In his letter of August 22, 1975, to Chairman Staggers, Secretary 
Morton stated that he would submit the reports to the Committee "sub 
ject only to deletion of any information which would disclose the iden 
tity of the firms, and the details of the commercial transactions in 
volved." Because the Department of Commerce expressly had advised 
the firms which had submitted the reports that such information would 
remain confidential and because disclosure would, in the Secretary's 
view, expose the reporting firms to possible competitive injury and 
economic pressure, it was the Secretary's judgment that maintaining 
the confidentiality of the information "would not be contrary to the 
national interest and, in fact, that... disclosure might well be incon 
sistent with the national interest." The Secretary therefore concluded 
that under the terms of §7(c) of the Act. 50 U.S.C. App. § 2406 (c), 
disclosure of the information to the Committee was not justified.

Section 7 (c) of the Act provides that:
No department... or official exercising any functions under this Act 

shall publish or disclose information obtained hereunder which is 
deemed confidential . . . unless the head of such departme it.. . de 
termines that the withholding thereof is contrary to the national 
interest.

By letter to me of August 22, Secretary Morton requested my opin 
ion as to whether he was correct in thinking that, before disclosing in 
formation to a Congressional committee as well as to the public gen 
erally. §7(c) requires him to determine that "withholding [would be] 
contrary to the national interest." Secretary Morton's request w?s for 
warded to Assistant Attorney General Antonin Scalia. Office of Le 
gal Counsel, to prepare a recommended response. See 28 C.F.R. § 0,25. 
In accordance with regular Department of Justice procedure, first es 
tablished by Attorney General Stone and explained in Mr. Scalia's 
letter to you of October 21, the Office of Legal Counsel received a 
dm ft memorandum of law. prepared in the Commerce Department's 
Office of General Counsel, to serve as a starting point for the Office's 
independent research and consideration of the problem. After review 
ing the Office of Legal Counsel's recommendation. I informed Secre- 
tarv Morton by letter of September 4,1975, that, in my judgment. § 7 
(c)'s requirements apply to disclosure to Congressional committees 
and tha* "the Committee is not entitled to receive the reports in ques 
tion unless, in exercising the discretion granted bv § 7(c). the [Sec 
retary! determineFs] that withholding them would be 'contrary to the 
national interest.'"

I continue to adhere to the conclusion drawn in mv letter. TW»n?e of 
the testimonv vou have sent to me. however, it mav be useful for me
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to provide further explanation of certain points. The question posed to 
me by Secretary Morton and addressed in my letter had nothing 
whatever to do with the applicability of executive privilege or the 
appropriateness of its assertion in this instance. The inf ormation that 
the Secretary has declined to disclose concerns only the identity of 
reporting firms and the details of commercial transactions reported 
in confidence to the Government. My opinion, therefore, had to do 
solely with the bearing of § 7 (c) on the Secretary's response to the 
Committee's subpoena. The question turns on the proper construction 
of the section, which in turn depends on Congress' intent in enacting 
it. The section originally was enacted in its present form in 1949. 63 
Stat. 7. The legislative history pertaining to the provision at the time 
of its original enactment was sparse. There is, however, legislative 
history bearing on the later reenactments, which I set fortn in my 
letter to the Secretary. In addition to legislative history, I know of 
no way to determine congressional intent other than to look to the pre 
cise language—the statutory formula—Congress has chosen to em 
ploy, and to the meaning the formula was intended to have and is 
understood to have in other contexts. If Congress knows that certain 
forms of statutory language generally are taken as having a certain 
meaning, I assume that it would not employ the same language with 
out intending that it be understood in the same way.

In his testimony, Mr. Kurland made the point, with respect to 
statutory interpretation, that there are three kinds of statutes: "one 
specifically says that Congress is not barred from access; a second 
specifically says that Congress is barred from access; and the third, 
on which the first two shed no light whatsoever, where Congress is 
silent." My own interpretation nf the significance of the statutory 
pattern is different. So far as I can tell there is in fact no statute that 
simply and explicitly bars Congrtss from access. For example, 1 
U.S.C. § 112b requires the transmission to Congress of international 
agreements other than treaties. The statute's explicit barring of dis 
closure to Congress, such as it is, goes only to the point that when the 
President believes that an agreement contains sensitive national se 
curity material, the statute directs him to trausmit the agreement only 
to certain committees.

I believe the significance of the pattern of statutes in this area is 
that Congress has known how to make its intent clear in legislation 
when it intended information, otherwise confidential, nevertheless to 
be supplied to it. Since legislation that promises confidentiality speaks 
not only to the Executive, but particularly to the public where pri 
vate interests are involved, I do not find it strange that the normal 
interpretation, where private interests are involved, is that the statute 
was intended to have its plain meaning, rather than to imply an ex 
ception for the Congress itself.

Like a number of other statutes, § 7(c), in contrast to § 112b. pro 
vides generally for the confidentiality of certain information ob 
tained by the Executive from private sources, information that con 
cerns, not Executive actions, but private individuals and firms. As I 
have indicated, neither § 7(c) nor, to my knowledge, any other statute 
expressly forbids supplying information to Congress or any of its 
committees. It is relevant, to observe, however, that a provision com 
parable to § 7(c), dealing with similar private commercial informa-
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tion obtained by the Government and vesting discretion to disclose 
in the President, had been interpreted by Attorney General Bonaparte 
in 1909 to apply as much to disclosure to Congressional investigative 
committees as it did to disclosure to the public. 27 Ops. A. G. 150 
(1909). It should not have been unknown, then, to the Congress in 
1949. -when § 7(c) was enacted, that the section could be taken as hav 
ing the same effect. That it was not unknown seems to me clear from 
the inclusion, in other statutes providing for the confidentiality of 
information collected by or supplied to the Government, of express 
exceptions for committees of the Congress. One of these. 26 F.S.C. 
§ 6103, which limits disclosure of taxpayer returns, was enacted in 
very nearly its present form in 19::6,44 Stat. 51.128. The statute's gen 
eral confidentality provision, §6103(a) (1), does not expressly pro 
hibit disclosure to Congressional committees. One of the exceptions 
to the provision, § 6103 (d), provides, however, that returns shall be 
furnished, on request, to "the Committee on Ways and Means of 
the House of Representatives, the Committee on Finance of the Sen 
ate, or a select committee of the Senate or House specially authorized 
to investigate returns by a resolution of the Senate or House, or a 
joint committee so authorized by concurrent resolution.* * *" The 
necessary implication of § 6103 (d)"s express exclusion of certain com 
mittees is that §6103(a) (1) does apply to the Congress, despite its 
failure to refer to Congress expressly. In light of this. I do not see 
how it can be said that a restriction on disclosure to Congressional 
committees must, as a matter of construction, be express, and cannot 
be implied from generally applicable confidentiality provisions.

The point applies as well to 7 F.S.C. § 12-1. which, although othe> 
wise vesting in the Secretary of Agriculture discretion to disclose the 
names of members of commodity boards of trade, requires disclosure 
"when requested by a Committee of either House of Congress, acting 
within the scope of its jurisdiction." That section was enacted in 1947. 
shortly before the original enactment of §7(c). A large number of 
other confidentiality provisions, some enacted before § 7(c). and some 
after, expressly state that they do not authorize the Executive to 
withhold information from Congress. E.g.. 15 F.S.C. §§ 78kkk. 80h-10 
(b). 1945; 42 F.S.C. § 2454: 49 F.S.C, § 1504. Had Congress assumed 
that statutory confidentiality provisions in general have no applica 
tion to its committees, it can have had no reason for expressly except 
ing its committees from the application of some such provisions but 
not of others.

These factors seem to me strongly to favor the view that, in enncting 
§ 7(c). Congress assumed that it would anply to its own committees' 
requests for information obtained under the Act. Nor do I think that 
this is. in any way, an irrational intent to attribute to the Congress. 
The section's purpose seems to me clear. Although information about 
private firms' business transactions is indispensable to enforcement 
of the Act Congress presumably was aware that disclosure of such in 
formation might subject firms to risk of competitive injury and. to a 
greater degree than information about domestic business transactions, 
to a danger of economic reprisal. To encouraare voluntary compliance 
with reporting requirements, and to ensure fairness to reporting firms. 
Congress, in enacting § 7(c), promised that the information obtained 
would be held in confidence unless the Secretarv determined that, bv
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doing so, the national interest would be harmed. It does not seem to 
me unreasonable for Congress to determine that this promise should 
hold even as against its own committees, to judge that the Secretary, 
with knowledge of the precise nature of the information and of the 
positions of reporting firms, would be able, more certainly than a 
Congressional committee or its members, to identify the dangers that 
disclosure might present.

Subsequent events seem to me to reinforce this interpretation. You 
areare aware, I am sure, that, in the past,, the Department of Commerce 
on occasion has referred to § 7(c) in declining to disclose to Congres 
sional committees information obtained in confidence under the Act, 
These occasions led to proposals in 1962 in both the House and the 
Senate to make clear that § 7(c) does not prohibit furnishing infor 
mation to Congressional committees. These efforts were unsuccessful, 
in major part because § 7(c) does not prohibit disclosure, but makes 
disclosure discretionary, and it has often been possible to work out 
accommodations between the committees' need for information and 
the necessity that certain information be maintained in confidence. 
See 108 Cong. Rec. 11480-41. Moreover, in the course of the congres 
sional debates, doubts were expressed about the feasibility of segre 
gating, by statute, information which fairly can be disclosed from that 
which cannot. /</., at 11488.

That the Department has adhered to what appears to have l>een its 
previous interpretation of the statute is not, therefore, surprising. It 
has relied on its interpretation in assuring reporting firms of con 
fidentiality, and reporting firms have, in turn, relied on this assurance. 
In short, in its repeated reenactment of § 7(c) Congress cannot have 
been unaware that the section was taken as applicable to its commit 
tees, or that, not only the Government, but private interests as well 
had acted in reliance upon that construction. If Congress had come 
to think that the promise of confidentiality did not extend, or should 
not extend, to the provision of information to its committees, it seems 
to me reasonable to suppose that its judgment would have been ex 
pressed in statute.

In the course of the Subcommittee's hearings reference has been 
made to a list, prepared by the Library of Congress' Congressional Re 
search Service, of some one hundred statutes containing confidentiality 
provisions comparable to § 7(c). Fear has lieen expressed that if my 
interpretation of $ 7(c) is correct, these other statutes could be in 
voked as justifying withholding by the Executive, to the serious det 
riment of congressional investigative efforts. With all respect, I think 
that these fears are greatly exaggerated. Some of the statutes the list 
contains, including some that I have mentioned above, expressly do 
not apply to disclosure to Congressional committees. Moreover, some 
of (he statutes listed have been repealed. More important, however, the 
statutes contained in the list show wide variation in the form of lan 
guage used ?nd the purpose they serve. I would not be prepared to 
say that each necessarily applies to disclosure to Congress. The 
language, purpose or consistent interpretation may well mandate a 
contrary reading.

Even if, however, a statute does apply to disclosure to Congress, 
that, does not nwessarily mean that information cannot or should not be 
disclosed. Many jf the statutes give to federal agencies a discretion to



disclose or not to disclose, often depending on their estimation of 
where the public interest lies. I would think that the public interest, 
normally would weigh in favor of providing to Congressional com 
mittees information necessary for inquiries within the scope of their 
jurisdiction, at least so long as there is sufficient assurance that the 
confidentiality of the information will be preserved. My understand 
ing is that such arrangements have often been possible, on a con 
tinuing or ad hoc basis. Indeed, the Commerce Department in the 
past lias supplied certain information obtained under the Export 
Administration Act to Congressional committees. Moreover, as I un 
derstand it, Secretary Morton has in this instance supplied the Sub 
committee a substantial amount of data, and has offered the 
Subcommittee individual firms, reports, deleting only identifying 
details.

Finally, these statutes protect only certain kinds of information— 
information that often concerns the most private of individual affairs. 
Many of the statutes, like § 7(c), concern private commercial informa 
tion—trade secrets, customer lists, and the like. But others concern 
such matters as, for example: records of patients who have volun 
tarily committed themselves for treatment for veneral disease. 42 
U.S.C. §247c(e)(5) or narcotics addiction, 42 U.S.C. $260; social 
security returns, 42 TJ.S.C. § 1306(a) (d); and the names and records 
of juvenile delinquents, 42 U.S.C. § 5658. In many instances, such 
confidentially provisions do, of course, further governmental interests; 
without them, voluntary submission to the Government of sensitive 
personal information—information necessary to the operation of Gov 
ernment programs—probably would not occur. But their purpose is 
not to prevent congressional investigation of the Government's activi 
ties. It is to protect the privacy of individuals who have cooperated 
with the Government, individuals who, when a Congressional commit 
tee subpoenas information about them in the hands of Government 
agencies, will not have the opportunity to defend their interests and to 
explain to the committee the harm that disclosure might do, an oppor 
tunity that they otherwise would have. See Rule XI (k) (5), (7) of 
the Rv2f» of the House of Representatives. I cannot believe that Con 
gress, which has shown deep concern for individual privacy interests, 
would think this sort of protection of confidentiality inappropriate, 
even as against its own committees. Moreover, if the purpose of these 
statutes is to give assurances of confidentiality, not to the Government, 
but to private persons and firms, there is more reason than in most 
instances to give to the statutes the scope that their language indicates. 
Such persons often cannot readily consult legislative history to deter 
mine whether a statute, clear on its face, means something other than 
what it apparently says.

These, in any event, are the considerations on which my opinion to 
the Secretary was based. From the history recounted above, it is evi 
dent that my view of the matter is not a novel departure. Contrary to 
the view expressed by Mr. Berger in his testimony, I do not think that 
the statute, in limiting Congressional access, raises any constitutional 
question, nor does it involve any issue of Executive privilege. My in 
terpretation of the statute expressly proceeds from an attempt to
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deduce congressional intent. Far from being in derogation of the 
power of Congress, the statute, as I have interpreted it, seems to me 
simply an example of the responsible exercise of that power. 

Sincerely yours,
EDWAKD H. LEVI, 

Attorney General.

APPENDIX P

THE SECRETARY OF COMMERCE,
Washington, D.C., October 1,1975. 

Hon. JOHN E. Moss,
Chairman, Subcommittee on Oversight and Investigations, Commit 

tee on Interstate and Foreign Commerce, House of Representa 
tives, Washington, D.C.

DEAR MR. CHAIRMAN : This is in further response to your letter of 
September 12, 1975, in which you requested that I furnish you with 
copies of tender documents containing Arab boycott-related provisions 
which the Department had disseminated to U.S. business, instances of 
such dissemination (I assume this to be a request for the names of 
recipient firms), and copies of covering letters used for such 
dissemination.

Enclosure I explains Commerce Department procedures for han 
dling trade opportunities. This statement provides an explanation for 
the relatively small number of documents responsive to your request 
which are currently contained in our files.

The documents submitted under Enclosures II-IV are the product 
of a thorough file search by units of the Department which handle 
and disseminate bid documents which might contain boycott-related 
provisions. They include nine tenders for which we have records of 
dissemination by mail, along with available names of firms to which 
they were sent; two tenders which our records indicate were inspected 
by firms in Commerce offices; and eight tenders for waich Commerce 
has no record of dissemination or inspection. Also enclosed are copies 
of sample form letters sometimes used in transmitting bid documents 
to U.S. firms (Enclosure V).

I trust that the enclosed documents will meet your requirements. 
Sincerely,

ROGERS MORTON, 
Secretary of Commerce. 

Enclosures.
I. Department of Commerce Procedures for Handling Trade Op 

portunities and Bid Documents.
II. Tenders or trade opportunities containing boycott-related re 

quests, with lists of firms to which sent. j
III. Tenders containing boycott-related requests which U.S. firms 

have read in Commerce offices.
TV. Tenders containing boycott-related requests which Commerce 

has no record of having distributed.
V. Sample form letters sometimes used to transmit bid documents.
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ENCLOSURE I

DEPARTMENT OF COMMERCE PROCEDURES FOR HANDLING TRADE 
OPPORTUNITY AND BID DOCUMENTS

Enclosures II-IV contain all trade opportunity or bid tender docu 
ments containing Arab boycott-related provisions which were re 
tained in Commerce files as of September 26, 1975. These documents 
emanated from the following units of the Department which process 
such documents:

BUREAU OF INTERNATIONAL COMMERCE

Commerce. Action Group for the Near East (CAGNE).—This unit 
was formed in ,] aly 1974 with general country responsibility for Iran, 
Israel, and most, but not all, of the Arab countries. CAGXE handles 
only business opportunities of the "major project" type for these 
countries. These opportunities come, in most cases, in the form of 
"early warning" notices of proposed projects prior to the time the 
project is actually tendered. In such cases, appropriate U.S. firms are 
alerted, most often consulting or engineering firms rather than con 
tractors or equipment suppliers, so that interested firms may begin 
negotiations at the pre-tendering phase of a project. In most such 
cases. CAGXE never receives subsequent tender documents. Only a 
small number of actual tender documents of the type which might 
contain boycott-related provisions are received in CAGNE.

Mfijor Export Projects Division (MEPD}.—This unit handles 
"major project" opportunities of the type described immediately above 
for all but CAGXE countries. These would include Mauritania, So 
malia, and Sudan which, although members of the Arab League, are 
not assigned to CAGXE.

Orerxean Rmineas Opportunities Division.—This unit for the most 
part processes telegraphic trade opportunities and does not dissemi 
nate tender documents of the type which might contain boycott- 
related provisions (see the discussion below on procedures).

BUREAU OF DOMESTIC COMMERCE

The various functional industry divisions of the Bureau of Domestic 
Commerce (BDC) disseminate special trade opportunities which are 
neither major projects nor suitable for inclusion in the computerized 
trade opportunities program of the Overseas Business Opportunities 
Division.
»**»»»*

The following discussion of our procedures for handling trade op 
portunity and tender documents is organized according to the three 
elements of the request in the September 12, 1975 letter from Chair 
man John E. Moss.
A. Business opportunity documents which may contain "boycott- 

related provisions
By far the great majority of business opportunities received from 

Arab countries are routine product sales opportunities, which are 
processed through the Trade Opportunities Program (TOPS) of the
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Overseas Business Opportunities Division. Such trade opportunities 
are transmitted to Commerce telegraphically by foreign service posts 
in a standardized format—brief answers to fourteen specific ques 
tions—prescribed by the Department. These opportunities are com 
puterized and disseminated to appropriate subscriber firms according 
to their product category interests. Such opportunities, as received 
by Commerce, do not contain boycott-related provisions, and in most 
cases they contain sufficient information for a direct response by the 
U.S. firm. In those instances where tender documents are received as 
a follow-up to the telegraphic opportunity, such documents are for 
warded to the appropriate functional unit for dissemination or other 
handling (i.e., CAGXE, BDC).

Special product sales opportunities reported by telegram or air- 
gram from U.S. embassies which cannot appropriately be fitted to 
the TOPS format are disseminated by the industry divisions of BDC, 
which assign action to their industry specialists. Depending on his 
assessment of the value of the opportunity and his current work 
load, the specialist rnay take any or all of the following actions: (1) 
write up the opportunity for publication in Commerce Today or 
Commerce Business Daily; (2) transmit the opportunity directly to 
companies known to have the capability to produce or supply the 
product; (3) forward the opportunity to appropriate trade asso 
ciations for their dissemination to interested member companies; or 
(4) hold the opportunity and St..^ it out only upon request. CAGXE 
specialists follow similar procedures in handling "major projects" 
opportunities. As with the TOPS telegrams, such initial trade, oppor 
tunity reports customarily do not contain boycott-related provisions.

It should be emphasized that in most cases, tender documents of 
the type which might contain boycott-related provisions do not ac 
company the initial trade opportunity report. The usual procedure 
is for the initial report to refer the U.S. firm to a source in the 
originating country for tender documents or other information which 
may be needed in order for the firm to respond. In such cases, Com 
merce never receives the tender documents. To reiterate, the number 
of instances in which tender documents which might contain boycott- 
related provisions are received in the Department represents a very 
small percentage of the total number of trade opportunities handled.

Trade opportunity documents are customarily destroyed after they 
have been processed and disseminated or after the bid deadline has 
expired. In some cases, they may be held in the files for a longer 
period—e.g., to allow for the possibility of firms requesting assistance 
in getting an extension of the bid deadline—and then destroyed after 
a suitable period of time has elapsed. This period will vary accord 
ing to the preferences of the individual specialist involved. This pro 
cedure is designed to eliminate the administrative burden of Tiling, 
storing, and maintaining a large volume of documents which are es 
sentially deadwood. Instances of any need to refer back to an ex 
pired opportunity are very rare. This procedure accounts for the fact 
that none of the enclosed documents predate June 1974.
B. Firms to which tender documents containing boycott-related pro 

visions have been disseminated
The method of disseminating tender documents to U.S. firms varies 

with the nature and importance of the opportunity and with the
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individual specialist handling them. Some such documents may be 
disseminated by mail to a number of firms. In other cases, availability 
of the documents may be advertised in Commerce Today or Commerce 
Business Dotty, or communicated to appropriate firms by telephone 
or mail, with an invitation for the firms to inspect the documents in 
the responsible Department of Commerce office. Depending on work 
loads and other considerations, a, record may or may not be kept of 
firms to which an individual document is sent or which inspect the 
document in the Department. Enclosures II and III contain the 
names of all the firms to which, according to Department of Commerce 
records, the enclosed documents were made available. This is not 
meant as an assurance, however, that these records contain the names 
of all firms which may have, in fact, been provided access to these 
particular documents. It is entirely possible that these documents 
were sent to, or were inspected by, additional firms for which no record 
was kept. As you will note, the Department has no record of the 
firms, if any, to which eight of the attached documents were made 
available (Enclosure TV).
C. Covering letters transmitting tender documents containing boycott- 

related provisions to U.S. firms
The Department has not developed any special covering letter for 

transmitting trade opportunity notices or tender documents from 
Arab countries. Practice varies according to operational units and 
individual specialists. CAGNE specialists, when mailing out tender 
documents to firms, do not use a covering letter but merely attach a 
handwritten transmittal slip of which no duplicates are retained. 
Various elements of BDC have developed form letters for trans 
mitting such documents from any source. Where such letters could 
be identified as having been used to transmit one of the enclosed docu 
ments, it is joined to the document in the enclosures. Copies of other 
such form letters located in BDC files are included as a separate 
enclosure.

One instance of such a form letter deserves special notice. In his 
letter of August 11,1975 to Secretary Morton. Mr. Seymour Graubard 
of the Anti-Defamation League took issue with the Department's 
dissemination of trade opportunity documents containing boycott- 
related provisions. He enclosed a copy of Iraq tender number 6/75 for 
3,550 precast houses; attached to this tender was a form transmittal 
letter signed by Mr. Charles Pitcher of BDC. Mr. Pitcher has no 
record of having disseminated this tender, and in our division of 
responsibility^ it is unlikely that he would have done so. We know, 
however, that CAGNE sent this tender to some eighty firms. Wte 
believe that a U.S. firm received the form letter from Mr. Pitcher as 
an initial announcement of this, or another, trade opportunity, and 
that when it later received the Iraq tender document from CAGNE. 
it somehow matched them incorrectly. It is for this reason that the 
Pitcher letter is not joined with this particular tender document in 
the enclosures; it is, however, included in the separate enclosure with 
copies of other form letters used by BDC.
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ENCLOSURE II

Tenders or trade opportunities containing boycott-related requests 
dr-ssemiaated by Commerce, together with lists of the firms to which 
they were sent:

1. Iraq—Precast Housing.
2. Syria—Factory for Machino-Made Woolen Carpets.
3. Mauritania—Paved Road Construction.
4. Egypt—Railway Ties.
5. Egypt—Paper Tape Rolls. 
8. Iraq—Electro-lab Apparatus.
7. Iraq—Surgical Urinary Equipment.
8. Iraq.--Laboratory Equipment.
9. Saudi Arabia—Truck Dealership.

ENCLOSURE III

Tenders containing boycott-related requests which U.S. firms have 
read in Commerce offices:

1. Egypt—Construction of a National Energy Control Center.
2. Iraq—Baghdad Rapid Transit System.

ENCLOSURE IV

Tenders containing boycott-related requests which Commerce has 
no record of having distributed (for a variety of reasons, including 
lateness of arrival):

1. Syria—Worsted and Semi-worsted Spinning Plants.
2. Syria—Plant to produce Cotton Yarn from Cotton Waste.
3. Syria—Refrigerated Potato Stores, 
i. Egypt—Presticides.
5. Iraq—Medical Supplies.
6. Iraq—Sodium Sulphate.
7. Egypt—Liquified Chlorine Gas.
8. Iraq—Paints.

ENCLOSURE V

Sample form letters sometimes used to transmit bid documents:

HOUSE OP REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS, 

OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE;
Washington, D.C., October 2^, 1975. 

Hon. ROGERS C. B. MORTON,
Secretary of Commerce, Department of Commerce, Washington, D.C. 

DEAH MR. SECRETARY : On September 22,1975, you appeared before 
the Subcommittee on Oversight and Investigations and refused to 
comply with a duly issued subpoena. This, in my opinion, placed you 
in contempt of the Subcommittee and the Congress.

6O-044—75———14
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At that time, you based your decision on an Opinion dated Sep 

tember 4, 1975, from the Attorney General, advising you that under 
the provisions of Section 7(c) of the Export Administration Act, it 
was not necessary for you to comply with the Subcommittee's sub 
poena. During the hearing of September 22,1 advised you that your 
position was unfounded and the Subcommittee would consider recom 
mending a contempt citation based on your actions.

While, reliance on an opinion of counsel which is legally incorrect is 
not a defense to a contempt citation (Sinclair v. United States, 279 
U.S. 263, 299 (1929)), the Subcommittee thereafter determined to 
consider the validity of the Attorney General's Opinion. For that 
pur;:.- , the Subcommittee heard testimony on October 21 and 22 
from Professors Raoul Berger, Xorman Dorsen, and Philip Kurland, 
regarding the issues involved. Copies of the Opinions, together with 
copies of the transcripts, of those two days of hearings are enclosed. 

I would now request that you fully review the opinions and tran 
scripts regarding your noncompliance and the validity of the Attor 
ney General's Opinion. When you have had an opportunity to do this, 
it is our intenf to call you again before the Subcommittee. Since you 
remain subject to the Subcommittee's subpoena of July 28, the staff 
of the Subcommittee will be in touch with your office to arrange an 
appropriate date for a continuation of the hearing.

Sincerely,
JOHN- E. Moss.

Chairman, Oversight mid Investigations Subcommittee. 
Enclosures:

Transcripts of October 21 and 22.
Statement of Raoul Berger.
Statement of Xorman Dorsen.
Statement of Philip Kurland.

U.S. DEPARTMENT OF COMMERCE,
OFFICE OF THE SF.CRETARY. 

Washington, D.O., October 24,1975. 
Hon. JOHN E. Moss,
Chairman. <S'(<i; ommittce on Orersight and Investigation*. Committee 

on Interstate and Foreign Commerce. House of Representatives, 
Washingto-n, D.C.

DEAR MR. CHAIRMAN- : Secretory Mortpn asked me to acknowledge 
your letter of today, which was hand delivered to his office this after 
noon, in further regard to the Arab-Israel boycott subpen;

You'may be assured, as always, that your'letter will receive his per 
sonal attention. 

Sincerely,
JAMES M. SPAKLIXG, Jr.,

Assistant to the Secretary 
for Congressional Affairs.
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U.S. DEPARTMENT OF COMMERCE,

OFFICE or THE SECRETARY, 
Washington, D.C., November 6, 757-5. 

lion. JOHN E. Moss,
Clion-mam,, Subcommittee on Oversight and Investigations, Committee 

on Government Operations, House of Representatives. Washing 
ton, D.C.

DEAR MR. CHAIRMAN : Secretary Morton has asked me to acknowl 
edge your letter dated November o confirming the j-eques-t that the 
Secretary appear be-fore your Committee on November 11,1975, at 10 
a.m.. pursuant to the Subcommittee subpoena issued July 28, 1975. 

You may be assured that Secretary Morton will be present before 
your Subcommittee on November 11. 

Sincerely.
JAMES M. SPARLING, JK.. 

Assistant to the Sec/f fury
for Congressional Affairs.* * *

THE SECRETARY OF COMMERCE, 
Washington. D.C., November 10,1975. 

Hon. JOHN E. Moss.
Chairm-aii. Subcommittee on Oversight and Investigations, Committee 

on Interstate and Foreign Commerce, House of Representatives, 
Washington. D.C.

DEAR MR. CHAIRMAN: This is in further response to your letter of 
September 10,1975. in which you enclosed copies of seven documents 
made available to the Oversight and Investigations Subcommittee that 
contain boycott-related provisions subject to the reporting require 
ments of Section 369.2 of the Export Administration Regulations. 
These documents identified certain firms, and you have requested 
copies of all the reports filed since 1970 by those firms, and in the 
event reports were not filed, you have also requested to be informed 
of that fact.

The delay in my response is due to the fact that one of the docu 
ments, the letter of credit from the Central Bank of Libya, did not 
identify the exporter. Under Section 369.2 of the Export Administra 
tion Regulations, in order to avoid duplicate reporting of the same 
transaction, service organizations such as banks, forwarding agents 
and shipping lines are required to inform the U.S. exporter of the bov- 
cott-related provisions, but the exporter is the party required to report 
to the Department. Thus, before we could ascertain whether or not a 
report had been filed in connection with that particular transaction, 
it was necessary for us to ascertain the identity of the exporter in 
volved. This has now been done.

The results of our investigation are as follows: Two of the seven 
boycott-related provisions contained in the documents were reported
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to the Department. However, the firm submitting one of these reports 
was found to have received another request for boycott-related action 
in May of 1975 after it had been specifically notified of the reporting 
requirements. It did not file a report covering this second request until 
some ninety days after the deadline for reporting specified under our 
Regulations. Charges are currently pending against the exporter in 
volved in this untimely report. The five other boycott-related provi 
sions had not been reported. Charges are pending against one of these 
delinquent exporters and warning letters have been issued to the other 
four. The decision to issue charging letters to two of the exporters, 
but to transmit only warning letters to the four others, is predicated 
on the fact that only the two exporters charged are known to have 
been mailed copies of our Export Administration Regulations.

You have requested copies of all reports filed since 1970 by the 
firms identified in your letter. As you know, the information con 
tained in such reports is subject to the confidentiality provisions of 
Section 7(c) of the Export Administration Act. Although you have 
already identified six of the seven exporters, compliance with your 
request would involve my disclosing the details of all commercial 
transactions reported by such firms since 1970, and not merely those 
disclosed in the documents enclosed in your letter. For the reasons 
which I explained in my letter^ of July 24 and August 22, as well as 
during my appearance before your Subcommittee on September 22, 
I am unable to determine that withholding such information is con 
trary to the national interest. Accordingly, I must respectfully de 
cline your request.

In closing, however. I want to thank you for bringing the cases 
above to our attention so that appropriate remedial action could be 
taken.

Sincerely,
ROG MORTOX, Secretary of Commerce.

APPENDIX Q

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ox OVERSIGHT AXD INVESTIGATIONS, 

OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., October 29,1975. 

Mr. ROBERT W. SARNOT, 
Chairman of the Board, EGA Corp., 30 Rockefeller Plaza, New York,

N.T.
DEAR MR. SARXOFF : The Subcommittee on Oversight and Investiga 

tions is currently investigating boycotts and similar impediments "on 
domestic commerce imposed by foreign governments, corporations, or 
citizens. This investigation is being conducted pursuant to our over 
sight responsibilities under the authority of Rules X and XI of the 
Rules of the House of Representatives and the Legislative Reorganiza 
tion Act (2 USC § 190d).

We are particularly concerned with the impact on domestic com 
merce of the Arab boycott against Israel. Therefore, I was particularly 
interested in a July, 1975, Fortune magazine article which said that 
the RCA Corporation has been placed on the boycott list because it
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has done business with Israel as well as Arab countries. The article 
contained this statement from an unnamed RCA executive at page 170: 
"(We) are not going to end relations with Israel to get an Arab 
contract. This is a moral issue."

Accordingly, I would appreciate learning from you whether the 
RCA Corporation has lost business as the result of being placed on 
the boycott list, and, if so. to what extent. I would appreciate as much 
detailed information in response to this inquiry as possible. 

Sincerely,
JOHN- E. Moss, Chairman*, 

Oversight and Investigations Subcommittee.

» » »
RCA,

Washington, D.C., November 7,1975. 
Hon. JOHN E. Moss,
Chairman, Oversight and Investigations Subcommittee, House of 

Representatives, Washington, D.C.
DEAR MR. CHAIRMAN : This will acknowledge your letter of October 

29. 1975 with respect to the Arab Boycott against Israel. The article 
you quoted in the second paragraph of your letter accurately states 
the position of RCA Corporation. As stated in the article we are a 
world-wide communications company prepared to do business every 
where our Government permits. Prior to the imposition of the Arab 
Boycott against Israel our shipments to the Arab nations ^rer* averag 
ing in excess of 10 million dollars a year and we would have expected 
this figure to increase. However, as a result of the Boycott our current 
sales to the Arab nations are less than a million dollars. During this 
period RCA has not altered its business relations with Israel. How 
ever, in line with our policy of doing business throughout the world 
we continue pur policy of soliciting business from the Arab countries.

RCA's position with respect to the Boycott is very clearly stated 
in a letter which our Chairman, Mr. Robert Sarnoff, along with the 
Chief Executives of seven other American companies, sent to the 
Secretary of State. I am enclosing for your information a copy of 
the letter to the Secretary and the State Department's reply. 

Very truly yours,
CHARLES R. DEXKT.

Enclosure.
JULY 12, 1974. 

Hon. HENBY A. KISSINGEB, 
Kco-etaru of State, 
Washington, D.C.

MY DEAR ME. SECBETABY : As Americans and members of the business com 
munity, we congratulate you on the diplomatic achievement that gives the world 
new hoi* for peace in the Middle East It is an accomplishment that will always 
reflect credit on the steadfastness of this Administration's foreign pollcr and 
tlie skill with which it has been executed.

As efforts go forward to develop normal relationships in the Middle East, it 
appears to us that there is no longer a place for the Arab boycott against U.S. 
companies which, as part of their normal international activity, have bwn 
engaged in business with customers in Israel. The companies we represent are 
among those currently on the Arab boycott list. We earnestly hope that you 
will use your best efforts to persuade the Arab nations that the new role of 
the 1'nited States in the Middle East and the new climate of diplomatic accom-
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ntodation in the region would lie well wired by an end tc these discriminator; 
commercial barriers.

We belteve that such a development will free these companies and others t«i 
l>artk-ipnte in technological and commercial exchange between the United States 
and the Middle East and would mark a significant f>Up in nurturing the spirit 
of coexistence that ha« begun to appear as a result of vour arduous efforts.

We witdt j-ou every sucfess in building upon the historic foundation you hav«- 
iichieved for peace.

Sincerely yours,
ARTHCB R. TATLOK,

Prctident, CBS Inc..
\eie Fort-. .V.V. 

J. PAUL Arsns. 
Chairman of the Board, The Coca-Cola Cn..

Atlanta. C,a.
llEKBT FOBD II.

Chairman of the Board and O*ir/ Errfttirc Officer,
Ford Motor Co., Dearborn, Mich. 
CHARLES H. SOMMBB, 

Chairman of the Board, Montanto Cn.,
8t. Lout*. Ho. 

ROBERT W. OALVJK. 
Chairman of the Board, Motorola 1m-..

Chirayo. 111.
BOBEBT W. 8AE50FF,

Chairman of the Board and Chief Kfcrutire Officer.
KCA Corp.. Jfne York, X.Y. 

WILLIAM J. Dt LANCET. 
and Ctttef Errcvtirr Offer.

Steel Corf., Cleveland, (thin. 
JOHJC H. PiJkTm. 

Chairman of the Board and Prr»i4eni.
Whirlpool Corp., Rcnt<m Horbrtr. Mirti.

UXDER SECRETARY OF STATE FOR POLITICAL AFFAIRS.
WnJthhtffton. October J. 1K4. 

Mr. R(«KRT AV. SARNOFF. 
f'hairwan of the lioaitl and Chief E#rcutire O-fficei\ RCA Corp.,

York. N.Y.
I )KAR MR. SARNOKF : Swivtary Kissinper has aski-d me to reply to the 

letter of July 12 that you sent him jointly with the chief executive 
officers of seven other companies regarding the Amli l»oycott of Israel.

AVe appreciate tf»e expression of conjrratulations for what has been 
accomplished so far toward a Middle Kast peace. A fragile l<ejrinnin;r 
has l>een made, and \VP ai-e workinjr to ensure that the opjK»rtnnity pre- 
sented for progress is not lost. In this repml. we share the view ex 
pressed in your letter to Secretary Kissiiijrer that al>oli.sliiiijr the 
l»oycott would mark a sijrnificant step in nurturing that pi-opresp and 
the still nascent spirit of coexistence in the area.

T want to assure you that we will continue to enoourajre the Arab 
governments to lift the Arab lx>veott against US companies. We will 
proceed in this fashion rejrardless of the faot that we know that the 
Arnh side will not lightly give up what, they see «s a very important 
negotiating card. This matter is seen by the Arabs as too closely asso 
ciated with the basic elements of the Arab-Israeli conflict to lie dealt 
with except as progress is made toward resolution of these elements.

Several of the firms represented by the letter to the Secretary have 
lieen in touch with Detriment Officers on several occasions during
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recent months to disciiss the Arab boycott. TJicse discussions and ex 
changes of views and information have been useful for us. We recog 
nize the role that American companies can play in the exchange of 
technology and commerce with Middle East countries. The commit 
ment there to economic development can promote the normalization 
of relations and we want to do all we can to enhance that development 
in the Middle East.

I hope that representatives of your company and those of other con 
cerned companies will maintain their contacts with Department offi 
cers so that we can continue the exchange of views and information to 
our mutual benefit.

Sincerely yours,
.T<iKF.rii .1. SIMCO.

APPENDIX R

THE LIBCAKT or CONGRESS.
COXOKE88IONAL RE8EAKCB SotVICC.

Washington* D.C., Octuktr 17,1975.
To: Hon. John Moss, chairman. Subcommittee on Oversight and In 

vestigations. Committee on Interstate and Foreign Commerce. 
From: American La w Division.
Subject: Some Federal statutes that might have some relevance to some 

aspects attributed to possible attempts to implement or conform 
to the Arab boycott against Israel.

This memorandum is submitted in response to your request for infor 
mation on the above-stated subject. A brief examination of Federal 
legislation has revealed a number of statutes which might have some 
relevance to a discussion or consideration of purported practices oe- 
ciirrinjr in the United States or without the United States affecting 
(he United States, which mny be attributed to the Arab Imycott. This 
is no intended to be an exhaustive list of such laws, and should not be 
considered as such. Likewise, no value or opinion is expressed as to any 
relevance or value of any of these statutes, in whole or in part, as to any 
particular practice or practices. Any definitive interpretation as to the 
application of any of these laws or any other law not mentioned herein 
can onlv lie made by a court of law in relation to a given fact situation. 
Each of tlie statutes selected is summarized Itelow and is followed by 
the text thereof.

AXTlTRfST I-VWS

Section 1 of the Sherman Act. 15 U.S.C. S 1. declares that contracts, 
combinations and conspiracies in restraint of trade or commerce among 
the several States or with foreign nations, are illegal.

"Even- contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal: Provided* That noth 
ing contained in sections 1 to 7 of this title shall render illegal, con 
tracts or agreements prescribing minimum prices for tbe i^sale of a 
commodity which bears, or the label or container <>f which bears, the 
trademark, brand, or name of the producer or distributor of such com 
modity and wbich is in free and open competition with commodities of 
the same general class produced or distributed bv others, when con 
tracts or agreement* of that description are lawful as applied to intra-



202

state transactions, under any statute, law, or public policy DOW or here 
after in eftct in any State, Territory, or the District of Columbia in 
which wcfa male is to be made, or to which the commodity is to be 
t ransported for such resale, and the making of soch contracts or agree 
ments shall not be an unfair method of competition under section 45 of 
this title: ProvitM further, That the preceding proviso dull not Biake 
lawful any contract or agreement, providing for the establishment or 
maintenance of minimum resale prices on any commodity herein in 
volved, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between retail 
ers, or between persons, firms, or corporatMms in competition with each 
other. Every person who shall make any contract or engage ia any 
combination or conspiracy declared by sections 1 to 7 of this title to be 
illegal shall be denned guilty of a felony, and. on conviction thereof, 
shall be punished by fine not exceeding one million dollars if a corpo 
ration, or. if any other person, one hundred thousand dollars or by 
imprisonment not exceeding three years, or by both said punishments, 
in the discretion of the court''

Section 2 of the Sherman Act. 15 TLS.C. g 2, provides that monopo 
lizing or attempting to monopolise, or combining or conspiring with 
any other person to monopolize any part of the trade or commerce 
among the several States or with foreign nations is a felony.

"Every person who shall monopolize, or attempt to monopolize, or 
combine* or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall he deemed guilty of a felony, and. on conviction 
thereof, shall be punished by fine not exceeding one million dollars if a 
corporation, or. if any other person, one honored thousand dollars or 
by imprisonment not exceeding three years, or by both said punish 
ments, in the discretion of the court.'"

Section 5(a) (1) of the Federal Trade Commission Act, 15 U.S.C. 
§45(a)(l), declares unfair methods of competition, and unfair or 
deceptive acts or practices in or affecting commerce, as illegal.

"Unfair methods of competition in or affecting commerce, and un 
fair or deceptive acts or practices in or affecting commerce, are de 
clared unlawful."

Section 5 (a) (6) of the Federal Trade Commission Act, 15 TLS.C. 
§ 45(a) (6). empowers and directs the Federal Trade Commission to 
prevent persons, partnerships or corporations, except for special en 
tities regulated by other agencies, from using unfair methods of 
competition and unfair or deceptive acts or practices in or affecting 
commerce.

"The Commission is empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject 
to the Acts to regulate commerce, air carriers and foreign air earners 
subject to the Federal Aviation Act of 1958, and persons, partnerships, 
or corporations insofar as they are subject to the Packers and Stock 
yards Act, 1921, as amended, except as provided in section 406(b) of 
said Act, from using unfair methods of competition in or affecting 
commerce and unfair or deceptive acts or practices in or affecting 
commerce."

Section 6(h) of the Federal Trade Commission Act, 15 U.S.C. 
§ 4${h), empowers the Federal Trade Commission to investigate for-
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eiga countries where associations, combination*, of practice* of mana- 
State. 

To iavestigate, from time to time, trade conditions ia aad with for-
. . . ** .' . .• ' « . .• A* •eign countries where associatione, i

factvrers, merchants, or traders, or other conditions, may affect the 
foreign trade of the United States, and to report to Congress thereon, 
with «ach mommeno^tiow M k deiM sdTiaabie. 
fr»rtsW, That the exception of "banks and common carriers subject 
to the Act to regulate commerce" from the Commission's powers de 
fined in claaees (a) and (b) of this section, shall not be construed to 
limit the Commission's authority to> gather and compile information, 
to investigate, or to require reports or answers from, any person, part 
nership, or corporation to the extent that such action is necessary to 
the investigation of any person, partnership, or corporation, group of 
persons, partnerships, or corporations, or industry which is not en 
gaged or is engaged only incidentally in hanking or in business as a 
common carrier subject to the Act to regulate commerce."

CIVIL RIGHTS
Title VII of the Civil Rights Act of 1»B4, 42 IT-S.C. g 2000e et seq., 

prohibits a broad range of unlawful employment practices bv any 
private employer enagaced in an industry affect ing commerce who has 
15 or more employees. Sec. 7(«(a). 42 U.S.C. § 200e-2(a). makes it an 
unlawful employment practice to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate njrainst any individual 
with respect to his compensation, terms, conditions, or privileges of 
employment because of such individual's religion or nation*, origin; 
or to limit, segregate, or classify employees in any way which would 
tend to deprive anv individual of employment opportunities or other 
wise adversely affect his status as an employee because of such in 
dividual's religion or national origin.

"Employer*. It shall be an unlawful employment practice for an 
employer—

(1) to fail or refuse to hire or to discharge any individual, or other 
wise to discriminate against any individual with respect to his com 
pensation, terms, conditions, or privileges of employment, because of 
such individual's race. co.or. relijrion. sex. or national origin; or

(2) to limit, segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive any 
individual of employment opportunities or otherwise adversely affect 
his status as an employee, because of such individual's race, color, re 
ligion, sex, or national origin.''

Sec. 703(e). 42 U.S.C. §2000e-2(e). provides that discrimination 
in hiring or employment on the basis of religion or national origin is 
not unlawful under circumstances where such factor is a bona fide oc 
cupational qualification reasonably necessary to the normal operation 
of the particular business or enterprise.

IXTEKXATIONAL TRADE

Section 8(5) of the Export Administration Act of 1969. 50 App. 
F.S.C. g 2402(5). states that it is the policy of the United States to
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oppose restrictive trade practices or boycotts fostered or imposed by 
foreign countries against other countries friendly to the United States 
and to encourage and request domestic exporters to refuse to take any 
action to foster flame.

"It is the policy of the United States (A) to oppose restrictive trade 
practices orpoycotts fostered or imposed by foreign countries against 
other countries friendly to the United States, (B) to encourage and 
request domestic concerns engaged hi the export of articles, ma 
terials, supplies, or information, to refuse to take any action, includ 
ing the furnishing of information or the signing of agreements, which 
has the effect of furthering or supporting the restrictive trade practices 
or boycotts fostered or imposed by any foreign country against another 
country friendlv to the I nited States, nnd ((') to foster international 
cooperation and the development of international rules and institutions 
to assure reasonable access to world supplies."

Section 3(7). 50 App. U.S.C\ g 2402(<). states that*it is the policy of 
the United States to use export controls to secure the removal bv 
foreign countries of restrictions on access to supplies when* such 
restrictions have lieeu imposed for purposes of influencing United 
States foreign policy.

"It is the policy of the United States to use export controls, includ 
ing license fees, to secure the removal by foreign countries of restric 
tions on access to supplies where such restrictions have or may have a 
serious domestic inflationary impact, have caused or may cause a seri 
ous domestic shortage, or have been imposed for purposes of influenc 
ing the foreign policy of the United States. In effecting this policy, the 
President shall make every reasonable effort to secure the removal or 
reduction of such restrictions, policies, or actions through international 
cooperation and agreement before resorting to the imposition of con 
trols on the export of materials from the United States: Provided, 
That no action taken in fulfillment of the policy set forth in this 
paragraph shall apply to the export of medicine or medical supplies.*'

Section :«7<a) of the Tariff Act of 1930 (as amended by the Trade 
Act of 1974). 10 U.S.C. S 1337(a), declares that unfair 'methods of 
competition and unfair acts in the importation of articles into the 
United States, or in their sale, the effect of which is to destroy or 
suMantially iniure an industry, efficiently and economically operated 
in the United States, or to restrain or i monopolize trade and* commerce 
in the United States, is unlawful.

"Unfair methods of competition and unfair acts in the importation 
of articles into the United States, or in their sale by the owner, im- 
|>orter. consignee, or agent of either, the effect or t«"v1encv of which 
is to destroy or substantially injure an industry, efficiently and eco 
nomically operated, in the United States, or to prevent the establish 
ment of such an industry, or to restrain or monopolize trade and 
commerce in the United States, are declared unlawful, and when found 
by the Commission to exist shall lie dealt M'ith. in addition to any 
other provisions of law. as provided in this section.**

Section 73 of Title 15, United States Code, provides for a special 
double duty where an article produced in a foreign country is im 
ported into the United States under any agreement, understanding, 
or condition that the importer or any other person shall not use. pur-
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chase, or deal in, or shall be restricted in his using, purchasing, or 
dealing in, the articles of anj other person.
^"If any article produced in a foreign <x>untry is imported into the 

United States under any agreement, understanding, or condition that 
the importer thereof or any other person in the United States shall 
not use, purchase, or deal in, or shall be restricted in his using, pur 
chasing, or dealing in, the articles of any other person, there shall 
be levied, collected, and paid thereon, in addition to the duty other 
wise, imposed by law, a si>ecial duty equal to double the amount of 
such duty : Provided, That the above shall not be interpreted to pre 
vent the establishing in this country on the, part of a foreign pro 
ducer of an exclusive agency for the sale in the United States of 
the products of said foreign producer or merchant, nor to prevent 
such exclusive agent from agreeing not to use, purchase, or deal in 
the article of any other person, but this proviso shall not be con 
strued to exempt from the provisions of this section any article 
imported by such exclusive agent if such agent is required by the 
foreign producer or if it is agreed between such agent and such for 
eign producer that any agreement, understanding or condition set

or 
'

out in this section shall l>e imposed by such agent upon the sale o 
other disposition of such article to any person in the United States.

DANIEL HILJ, ZAFREN,
Legislative Attorney.

APPENDIX 8
HOUSE op RKPREKENTATIVES,

SUBCOMMITTEE ox OVERSIGHT AND INVESTIGATIONS, 
OF THE COMMITTEE ON INTEREST AND FOREIGN COMMERCE,

Washington, IJ.C. 
MEMORANDUM OF LAW

Date: October 17, 1975. 
To : Michael R. Lemov, Chief Counsel. 
From: Kirk Smith. Special Assistant.
Subject : Are Arab Boycott Practices Actionable Under Federal Anti 

trust Laws?
The purpose of this memorandum is to discuss why Arab boycott 

pi-actircs could be actionable under the Sherman Antitrust Act and 
the Federal Trade Commission Act as well as why the subject matter 
falls within the jurisdiction of the Subcommittee on Oversight and 
Investigations.

A discussion of the legality of the Arab lx>ycott in terms of Ameri 
can antitrust law presents problems. There is no case law precisely on 
this question. And the determination of whether acts in a given caw 
are unlawful is, of course, a question ultimately answered by the courts. 
Evidence of the practices has also been difficult to obtain.

However, this memorandum analyzes what is known about the Arab 
Ixm-ott in light of American antitrust law and concludes that some of 
the methods of implementing the Ixiycott would be actionable as an 
antitrust offense insofar as they affect the free flow of trade in the 
United States.
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BOYCOTT PRACTICES

According to generally known information,1 the following is an out 
line of the various methods of implementing the Arab boycott:

(1) Arab government, companies and nationals agree not to do 
business in Israel or with the government, companies or nationals of 
Israel.

(2) An American company, as a condition of doing business with an 
Arab government, company or national, agrees to refrain from doing 
business in Israel or with the government, companies or nationals of 
Israel.

(3) An American company, as a condition of doing business with 
an Arab government, company or national, agrees to refrain from 
doing business with any American company engaged in trade in or 
with Israel, its companies or nationals.

(4) An American company, as a condition of doing business with 
an Arab government, company or national agrees to refrain from do 
ing business with any company whose ownership or management is 
predominantly Jewish and to remove or refrain from selecting cor 
porate directors who are Jewish.

(5) An American seller to Arab governments, companies or na 
tionals agrees, as a condition of the sale, to ship its products only on 
carriers which are not on the Arab boycott list and banks agree to 
honor letters of credit requiring evidence that these restrictions have 
been met.

(6) An American company, as a condition of doing business with an 
Arab government, company or national, agrees to refrain from hiring 
or promoting Jewish employees or dismiss Jewish employees.

Since the method covered in Item 1, above, does not touch American 
soil and, in turn. United States commerce, it is not subject to American 
law. The practices covered in Item 6, above, are violative of various 
laws prohibiting employment discrimination including Title VII of 
the Civil Rights Act of 1964. But discriminatory employment prac 
tices also raise restraint of commerce problems and those implications 
are discussed in this memorandum.

SUBCOMMITTEE JURISDICTION

The various lx>ycotting practices described in Items 2, 3, 4. and 5, 
above, as w°ll as some aspects of 6, clearly affect the free flow of trade 
in United States commerce and are, therefore, within the jurisdiction 
of the Interstate and Foreign Commerce Committee.2 Accordingly, the 
Committee's Oversight and Investigations Subcommittee has the au 
thority to seek answers to such questions* as:

What is the economic impact of these practices on domestic com 
merce ? To determine the economic impact of these practices it is neces 
sary to find out not only how many American firms have been asked to 
comply with the boycott, but also to ascertain how many have actually 
complied. Other questions include: How many contracts or sales in 
terms of dollars have been subject to boycott agreements? How many

'ThlK outline l« «l»o eoTerert In the ntnff"* memorandum of September 2. 197.*. nnd 
IB l>«n»d on Informnmtlon obtnlned by thi" Amprlran Je-rinh Coner***. an well an the Arab 
boycott regulation* drafted by the (Jeneriil I'nlon of Chambers of Commerce, Industry an*! 
Aprlfiiltare for Arab Conntrten. Beirut. Lebanon.

' Kte 2 r.S.C. | 1!HM. and Rule* of the {Tonne of Repre-enUtlven.
*Nrt 2 U.8.C. | 190d. and Watlin, v. fnttti Statet, 354 U.S. 178, 187 (1037).
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firms have refused to comply and, thereby lost business with certain 
Arab nations or companies?"What kinds of products and goods have 
been included in these transactions, or lost transactions as the case 
may be?

In addition, the subcommittee has the authority to determine what 
laws may be needed to deal with the impact of the Arab boycott on 
domestic commerce and also, for that purpose, to review what laws have 
already been enacted and whether or not they are being enforced. The 
remaining segments of this memorandum discuss the applicability of 
antitrust laws to the Arab boycott.

SIIERMAN ANTITRUST ACT

Section 1 of the Sherman Antitrust Act 4 declares illegal any con 
tract, combination or conspiracy in restraint of trade. In Standard Oil 
Co. v. United Xtatcv? the Supreme Court held Section 1 to prohibit 
those classes of contracts or acts which the common law had deemed to 
be undue restraints of trade and those which new times and economic 
conditions would make unreasonable.

The Court construed Section 2 as making "the prohibitions of the 
act all the more complete and perfect by embracing all attempts to 
reach the end prohibited by the first section, that is, restraints of trade, 
by any attempt to monopolize, or monopolization thereof . . ." 6 The 
Court said that the effect of both sections was to adopt the common 
law proscription against all "contracts or acts which it was considered 
had a monopolistic tendency . . ." and which interfered with the "nat 
ural flow'' of an appreciable amount of interstate commerce. 7

The Court expanded upon these precepts to hold that there are some 
agreements whose validity depends on the surrounding circumstances 
in which they are made and applied, and that there are "classes of 
restraints which from their 'nature or character' were unduly restric 
tive and hence forbidden by both the common law and the statute." 8

Boycotts, or concerted refusals by traders to deal with other traders, 
have long been held to be in the forbidden category. 9 The test used 
in Klory is whether the conduct in question "interferes with the natu 
ral flow of intei-state commerce.'' J " And the Court lias said that a 
boycott "is not to be tolerated merely because the victim is just one 
merchant whose business is so small that his destruction makes little 
difference to the economy." n The Court has also said that the Act 
is to ensure that "each and every business, no matter how small . . . 
[has] the freedom to compete—to assert with vigor, imagination, 
devotion and ingenuity whatever economic muscle it can muster.' 5 la

'Die Arab boycott practices, on their face, constitute concerted con 
duct among traders to refuse to do business with other traders, and, 
accordingly, fall within the scope of the Sherman Act. Group boy-

«in u.s.r. i "."221 r.s. i, r,9-eo uoii).
•lil. at fil.
7 /rf at 57, fil : Eaitrrn Ktate» Lumber Asm. v. Tnifrrf Ktata, 234 U.S. COO, fi09 (1!»14) ; 

Klor"> v. Broailvay-Halr Ktnrtx, 359 I'.S. 20T. 211 <19~>!I>.
" Standard (lil Co., svpra, at 58, fil; Klor1 * itupra, nt 211.
» See e.g., Pattern Klatet Lumber At»n. v. United States, 2".4 I'.S. flOO (1914) : 

Fathion Originator*' Guilt v. Federal Trade Committion, 312 U.S. 4.17 (1941) ; 
Northern I'aritc K. Co. v. L'nited Stole*, 336 U.S. 1, 5 (1858).

» Klor'i, nnra, at 213.
11 Fathton Orlginatort1 Guild v. Federal Trade fommif»ion, 312 I'.S. 4.-|7, 4C6 (1911).
" I'ntted Ktatr* v. 7'opco Attociatet, Inc., 405 U.S. 596, 610 (1972).
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cotts, defined as a concerted refusal by traders to deal with other 
traders, have been held to be a per ve violation of the Act."

The prohibition against boycotts has also been applied to concerted 
refusals to hire particular groups of individuals. 14 In the American 
Medical A»*oriatum- case, for example, doctors who participated in 
prepaid med ; , plans were expelled from the society and efforts were 
directed tov. d ptvssuring various groups not to do business with 
these expelled members. The Supreme Court held that the Sherman 
Aft made such activity unlawful. Accordingly, a concerted refusal 
to trade with persons who are Jewish or firms which have persons 
who are Jewish as members of their boards of directors or with con 
trolling stock, would be, conduct apparently prohibited by the Act.

Therefore, to the extent that the imposition of a boycott interferes 
with the "freedom to compete'' among American firms and otherwise 
hampers the "natural flow" of commerce, such a practice would be 
(he kind of conduct intended to be covered by the Sherman Act. The 
Arab boycott practices that would be actionable under the Act include 
agreements made by American firms to refrain from doing business 
in Israel, or with other American firms who do business with Israel, 
or persons who have expressed support for Israel or who are Jewish. 
Also actionable would be the concerted refusal by American firms 
participating in the boycott to hire Jewish employees or to dismiss 
them.

In this connection, it is relevant to note that no explicit agreement 
by the participants need be proven before liability may be imposed. 
It would be enough to demonstrate an awareness of the Arab boycott 
and knowledge that concerted action was contemplated to give rise 
to an inference of agreement. 15

The motive or lack of ill-will behind the boycott has been held to 
be of no moment. For example, group boycotts have been held to be 
illegal even when they grew out of private quarrels or when their 
purpose was not to affect competition.10 A lack of malice toward the 
boycotted firms or persons, although sometimes considered by the 
courts, has not been sufficient to prevent a finding that a boycott is 
illegal: for to have that factor bar prosecution would be to undermine 
the policy of the Sherman Act to reach conspiracies which have sig 
nificant economic impact.

Therefore, it would appear that a boycott restricting the free flow 
of domestic commerce, although based on factors that are primarily 
political or prompted by cultural prejudices, would be the kind of 
conduct intended to be covered by the Act,

FF.DKIiAL TRADF, COMMISSION* ACT

The Federal Trade Commission Act mandates that the Federal
Trade Commission "prevent persons, partnerships, or corporations

from using unfair methods of competition in commerce." 17 Any

" Krr I'ft v Grneral Motor* Corp., 3S4 T.S. 127 UOrtB) ; Kilrtr v. New Tort: Ktock 
/•'rrlKinar ':':''•', I" S 347 tl!tfi.';i : Fntliion Oriainntnrn fliiilri v. ri'C, 312 C.S. 4.17 (Irt41i. 
' " flee, t.fl., Amrrir-an Medical Atun. v. I'nitrd dtntft, 317 T'.S. ii1fl (1943) ; and Kaitorii-h 

v \ntinnil fonllitill LeiKluf, 3"'2 V.S. 445 < 19.17 I. 
' >••• rntcmtiitr Cimiit. Inr v. I'liUfil Xtatrs. 306 I'.S. 20R ll'.>V.t\. 
"Kr-c r.K. v. Jlillun llotilt Cnrf,., 4f,7 F. 2(1 1000 (full Cir. 1072), r.f.rt. lieniri!, 407

T'.S.
"1.1 r.S.r. 4.1, Swtion .r)(a)((i).
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unfair method of competition <vhich violates the antitrust laws also 
constitutes a violation of Section 5 of the Act. 18 In Tht. Cement 
Institute case the Court specifically rejected the contention that the 
Commission lacked jurisdiction because the alleged illegal practice 
(also was cognizable under the Sherman Act. 10 Thus, the offenses found 
actionable under the Sherman Antitrust Act can also be found action 
able under the Federal Trade Commission Act.

IXTKKXATIOXAL I3IPLJCATIOXS

The Federal restraint of trade laws have been held to extend to 
unfair practices taking place in foreign countries if they ''radiate 
unlawful consequences here [in the United States]." 20

The Sherman Act has received broad extraterritorial application 
and has been held to apply to agreements by American companies to 
cooperate with unreasonable restraints formed with persons in a 
foreign country, as long as domestic commerce is affected." 1 American 
courts have exercised subject matter jurisdiction over an agreement 
by an American company to cooperate with a boycott formed with 
persons in a foreign country since action by the American company 
was alleged to impede domestic commerce.

It would appear that a defense based upon the ''foreign compul 
sion'' doctrine could be raised. That is. an American company could 
claim that its actions were compelled by a foreign nation and there 
fore are immune from Sherman Act prohibitions. 2 - However, there 
are serious doubts as to the effectiveness of this defense in the types 
of practices in issue here.

Unlike the cases where this defense has been successfully asserted, 
the alleged activity here has occurred on American soil, rather than 
in a foreign country under the jurisdiction of a foreign sovereign. 
American courts might well follow the policy set forth in Fh-xt Xa- 
t/onal City haul; of Xev York v. Internal liecenue AYy<vYr. 2:!

In that case, the court rejected the bank's assertion that it could 
not comply with an order of a United States court without violating 
Panamanian law and said: If the Bank cannot, as it were, serve two 
masters and comply with the lawful requirements both of the United 
States and of Panama perhaps it should surrender to one sovereign 
or the other the privileges received therefrom.

The obvious application of the City Bank principle to the Arab 
boycott practices would be that American firms—faced with a conflict 
between the laws of the United States and those of Aral) Nations— 
cither give up the protection provided by United States laws or 
submit to the requirements of those laws, namely the Sherman and 
FTCActs.

Accordingly, an agreement by an American company to comply 
with the Arab boycott of Israel (by agreements to refrain from doing 
business in Israel, or with other American firms who do business in

"•F.T.C. v. Crmrnt Inxtitutf, .Ti.3 I'.S. OS3 (194S)
19 Itl. (it fi!K), fifll. f,n4.
20 Brnnrh v. Federal Trade Commistion, 141 F.2d 31 ('th Cir 1344)
21 7 imken Holler Hearing Co. v. mitcd States, 341 I'.S. ");»3 (lO'il)'.
22 Intrramrrirun Refininfl Corporation v. Tciaco .Mjrarpibi), Inr., 3(17 F. Supp. 1201 

(I). JK^]. 1070). 
a 271 P. 2cl GIG (2d Clr. 1959), cert, denied, 316 U.S. 948 (1960).
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Israel, or persons who have expressed support for Israel or who are 
Jewish as a condition for doing business with Arab firms would serve 
to bring the agreement of the American company within the reach 
of United States courts. The "foreign compulsion" doctrine would 
neither bar an action under Federal restraint of trade laws nor would 
it appear to be an effective defense to such an action.

CONCLUSION

The various boycott practices analyzed herein are actionable within 
the terms of the Sherman Antitrust Act (section 1) and of the Fed 
eral Trade Commission Act (section 5(a) (6)) insofar as they restrict 
the free flow of trade and competition within domestic commerce.

APPENDIX T

CONSEQUENCES OF THK SECRETARY OF COMMERCE'S REFUSAL TO DISCLOSE 
INFORMATION TO CONGRFSS PURSUANT TO 50 U.S.C. APP. 250C(C)

THE LIBRARY OF CONGRESS. 
CONGRESSIONAL RESEARCH SERVICE,

Washington, D.C., November 5,197-~>.
To: Honorable John Moss, Chairman, House Oversight and Investi 

gations Subcommittee. 
From: American Law Division.
Subject: Consequences of Secretary of Commerce's Refusal to Dis 

close Information to Congress Pursuant to 50 U.S.C. App. 
250G(c).

Under separate cover of this date we are transmitting a compilation 
of statutory provisions which are similar to section 7(c) of the Export 
Administration Act of 1969, 50 U.S.C. 2406 (c). You have also re 
quested that we assess the impact, if any, on the oversight functions of 
the Congress if an interpretation similar to that adopted by the Sec 
retary of Commerce is utilized b}^ other agencies covered by the 
statutes.

Since the statutes compiled are similar to section Tic) in that they 
rcstru t or prohibit disclosure of information obtained by an agency and 
do not explicitly exempt, Congress from non-disclosure, they are sus- 
ceptable to the construction espoused by the Secretary and the Attor 
ney General that where Congress fails to exempt itself from a con 
fidentiality provision it meant, to deny itself access to such information.

The impact of such a construction would be severe and widespread. 
The 96 statutory provisions cover eleven cabinet departments and at 
least 14 other agencies, and involve a wide spectrum of information in 
such areas as agricultural statistics, alien and naturalization law. trade 
regulation, securities regulation, labor"relations, communication regu 
lations and the regulation of transportation, among others. Thus there 
would be a substantial diminuation of the quantum of information 
available to Congress and therefore a major curtailment of Congress' 
ability to perform its constitutional oversight function which of course 
would direx-tly affect its lawmaking responsibilities.

As we indicated in our memorandum to you of September 19, 1975, 
such a consequence can nowhere be shown to have been intended ex-
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plicitly by the Congress either with regard to section 7(c) or to the 
statutes included in the. compilation either singly or as a group. Nor 
can such a divestiture of constitutional authority validly be effected 
by implication. See, e.g., F.A.A. Admin'* f"ator v. Robertson, —— 
U.S. ——, 45 L. Ed. 2d 164, 173 (1975); .ochester Ry Co. v. City of 
Rochester, 251 U.S. 236, 248 (1907); Wheeling & B. Bridge Co. v. 
Wheeling Bridge Co., 138 U.Sl 287, 293 (1891); Brown v. Duchesne, 
19 How. 183, 1975 (1875); In re Chapman, 166 U.S. 661, 671-672 
(1897); Jurney v. Machracken. 294 U.S. 125 (1935); Seymour v. U.S., 
77 F. 2d 577, 579 (8th Cir. 1935).

MORTOX EOSEKBEEG, Legislative Attorney. 
* * *

THE LIBRARY OF CONGRESS, 
CONGRESSIONAL RESEARCH SERVICE. 

Washington, D.C., November 5,1975.
To: Honorable John Moss, Chairman, House. Oversight and Investiga 

tion Subcommittee. 
From: American Law Division.
Subject: Compilation of Confidentiality Provisions Similiar to Sec 

tion 7(c) of the Export Administration Act of 1969.
Following is our report regarding the findings of our search for 

certain confidentiality statutes.
Your request specified that we determine the number of statutes cur 

rently in force which are similar to section 7(c) of the Export 
Administration Act of 1969, 50 U.S.C. App. 2406(c). By similar you 
specified you meant statutes which (1) prohibit disclosure of informa 
tion in the possession of a government official, and (2) include no 
reference to the right of access of the Congress.

With the aid of the Library's computer ve instituted a search of the 
United States Code for provisions with th> above specified character 
istics. The search resulted in a computer printout, 181 pages in length 
and containing 675 items. We have reviewed the printou', as well as 
other sources, and find that close to 100 provisions of k ,v appear to 
meet your specifications.

We would note, however, that we have omitted inclusion of any 
provision which makes reference to 18 U.S.C. 1905. which generally 
proscribes the disclosure of confidential information by a Federal 
officer or employee. In the past this provision has been raised by 
executive, agencies as a bar to compliance with congressional requests 
for information. However, this prohibition against disclosure may not 
be invoked against a request of a standing committee of Congress or 
one of its subcommittees since it is inapplicable where disclosure is 
"authorized by law." See. e.g.. Consumers Union v. Cost of Living 
Council* 481 F. 2d 1396. 1403-1404 (T.E.C A. 1974) ; Grumman Air 
craft E^nq in ferine/ Corp. v. Renegotiation Board. 425 F.2d 578 (D.C. 
Cir. 1970); Frankelv. S.E.C..tt§Y. Supp. 675 (S.D.X.Y. 1971),re'vd 
on other arounds. 460 F.2d 813 (2d Cir.). cert, denied 409 U.S. 889 
(1972) ; California v. Richardson. 351 F. Supp. 733 (N.D. Calif. 
1972); M. A. Slwpiro and Co. v. S.K.C., 339 F. Supp. 4fi9 (D.D.C. 
1972); Consumers Union v. Veterans Administration. 301 F. Supp. 
796 (S.D.N.Y. 1969); 41 Op. Atty. Gen. 166 (1953): 41 Op, Arty. Gen.

00-044—75———15
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221 (1955); 31 Op. Atty. Gen. 541 (1019). Such authorization is 
provided by 2 U.S.C. I90b, d (Suppl. Ill, 1973). 

' We have omitted such provisions, however, not because of our belief 
that they cannot be utilized against disclosure for as we have noted 
they have been so used in the past, but because they literally are not 
"similar" to section 7(c) since that section makes no reference to sec 
tion 1905. If such provisions were to be included in this compilation, 
our cursory examination of that type of provisions indicates at least 
50 would be added to the list. This would then increase the total num 
ber of provisions similar to section 7(c) to in excess of 100.

For your convenience, we have first listed the statutory citations, 
with a short description of the information covered, and then follow 
that listing with copies of the statutory provisions themselves.

STATUTORY CITATIONS
1. 7 U.S.C. 13(e) (commodity futures).
2. 7 U.S.C. 135(a) (c) (4) (economic poisons).
3. 7 U.S.C. 135b(c) (economic poisons).
4. 7 U.S.C. 135f (C) (economic poisons).
5. 7 U.S.C. 136e(d) (pesticide production).
6. 7 U.S.C. 136j(a) (2) (D) (pesticide production).
7. 7 U.S.C. 472 (cotton statistics and estimates).
8. 7 U.S.C 507 (tobacco statistics).
9. 7 U.S.C. 608d(2) (regulation of agricultural marketing agreements).

10. 7 U.S.C. 610(i) (regulation of agricultural commodities).
11. 7 U.S.C. 012c-3 (agricultural products export reports).
12. 7 U.S.C. 955 (peanut statistics).
13. 7 U.S.C. 1159 (sugar surveys and investigations).
14. 7 U.S.C. 1373(c) (agricultural marketing quotas).
15. 7 U.S.C. 2105(c) (cotton research and promotion).
16. 7 U.S.C 2426 (plant variety protection).
17. 7 U.S.C. 2619(c) (potato research and promotion).
18. 7 U.S.C. 2623 (potato research and promotion).
19. 7 U.S.C. 2706 (egg research and production).
20. 8 U.S.C. 12U2(f) (issuance and denial of visas & entry permits).
21. 8 U.S.C. 1304(b) (registration of aliens).
22. 10 U.S.C. 8795 (separation from Air Force).
23. 10 U.S.C. 73031) (hull design experiments).
24. 12U.S.C. 77 (order removing director or officer of bank).
2.'. 12 U.S.C. 1701z-2(g) (housing information or data).
26. 12 U.S.C. 1828(f) (publication of non-compliance recommendations to banks).
27. 13 U.S.C. 9 (census data).
28. 13 U.S.C. 214 (census data).
29. 13 U.S.C. 302 (publication of foreign commerce & trade statistics).
30. 14 U.S.C. 325 (separation from Coast Guard).
31. 15 U.S.C. 50 (revealing FTC information).
32. 11fi U.S.C. 77uuu(b) (revealing S.E.C. information).
33. 15 U.S.C. 78b note (foreign investment in U.S.).
34. 15 U.S.C. 78x(c) (use of S.E.C. information).
35. in U.S.f. 7ftv(c) (revealing information under P. U.II.C. Act).
36. 15 U.S.C. S0a^l4 (revealing information under Investment Co. Act).
37. 15 U.S.C. SOl)-lO(a) (revealing information under Investment Advisors Act).
38. 15 U.S.C. 17Ca (foreign commerce).
39. 15 U.S.C. 190 (consular and commercial reports).
40. 15 U.S.C. 717g(b) (natural gas regulation).
41. 15 U.S.C. 1410(f) (motor vehicle safety).
42. 15 U.S.C. 1945(f) (motor vehicle insurance).
43. 16 U.S.C. 825(b) (revealing F.P.C. information).
44. 18 U.S.C. 1902 (disclosure of crop information).
45. 18 U.S.C. 1905 (disclosure of confidential information).
46. 18 U.S.C. 3578 (disclosureof conviction records).
47. 21U.S.O. ,331(j) (revealing food and drug information).
48. 21 U.S.C. 346a(f) (pesticide chemicals).
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STATUTORY CITATIONS—Continued

49. 21 U.S.C. 1037(e) (egg prod acts Inspection).
50. 21 U.8.C. 1175 (drug patient records),
51. 22 U.S.C. 1436 (national security information).
52. 28U.S.C. 186T(f) (jury selection records).
53. 28 U.S.C. 181 (a) (coUecttve bargaining Information).
54. 30 U.S.C. 606 (coal research).
55. SOU. 8.0. 951 (c) (coal mine safety research).
56. 35 U.S.C. 122 (patent applications).
57. 35 U.S.C. 181 (patent information).
58. 35 U.S.C. 186 (patent information).
59. 38 U.S.C. 653(b) (VA patient records).
60. 38 U.S.C. 3301 (VA records).
61. 39 U.S.C. 410 (postal information).
02. 42 U.S.C. 24Tc(5) (venereal disease records).
63. 42U.8.C. 260(d) (drug treatment records).
64. 42 U.S.C. 653 (Parent Locater Service records).
65. 42 U.S.C. 1306 (social security records).
66. 42 U.S.C. 1320C-15 (patient records).
6T. 42 U.S.C. 1395bb(a)(2) (accreditation reports).
68. 42 U.S.C. 2000e-5(b) (EBOC Information).
69. 42U.S.C.2000e-8(e) (EEOCinformation).
70. 42 U.S.C. 2000g-2(b) (labor mediation records).
71. 42 U.S.C. 2162 (atomic energy Information).
72. 42 U.S.C. 2181(e) (atomic energy Information).
73. 42 U.S.C. 2231 (atomic energy information).
74. 42U.S.C. S610(a) (housing discriminatlor).
75. 42 U.S.C. 5658 (juvenile records).
76. 42 U.S.C. 5732 (jnvenlle records).
77. 45 U.S.C. 362(d) (Railroad Retirement Board information).
78. 46 U.S.C. 234 (Coast Guard information).
79. 46U.S.C. 643(f) (Coast Guard discharge books).
80. 4« U.S.C. 1464(d) (boat safety).
81. 47U.S.C. 154(j) (FCCinformation).
82. 47 U.S.C. 220(f) (FCC Information).
83. 47 U.S.C. 412 (FCC information).
84. 49 U.S.C. 20 par. 7(f) (ICC information).
85. 49 U.S.C. 320(a) (ICC records).
86. 49 U.S.C. 322(d) (ICC records).
87. 49 U.S.C. 913(b) (ICC records).
88. 49 U.S.C. 917(e) (ICC records).
89. 49 U.S.C. 1021 (e) (ICC records).
90. 50 U.S.C. App 327 (selective service records).
91. 50 U.S.C. App643a (defense production records).
92. 50U.S.O.Appll52(4) (defensecontracts).
93. 50 U.S.C. App 2155(e) (defense production controls)
94. 50 U.S.C. App 2160(f) (commodity speculation).
95. 50 U.S.C. App 2403 (c) (export information).
96. Public Law 93-199, sec. 5 (foreign assistance studies).

MORTON ROSKNBUG,
Legislative Attrtmcy.

STATUTORY PROVISIONS

7 U.S.C.
[7V.S.C. 13(e) (commodity futures)]

SEC. 401. Section 9 of the Commodity Exchange Act, as amended 
(7 U.S.C. 13), is amended by adding the following new subsections: 
"(d) It shall be a felony punishable by a fine of not more than 
$10,000 or imprisonment for not more than five years, or both, together 
with the costs of prosecution, for any Commissioner of the Commis-
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sion or any employee or agent thereof, to participate, directly or in 
directly, in any transaction in commodity futures or any transaction 
of the character of or which is commonly known to the trade as an 
'option', 'privilege', 'indemnity', 'bid', 'offer*, 'pot', 'call', Skdrance 
guaranty', or 'decline guaranty, or for any such person to participate, 
directly or indirectly, in any investment transaction in an actual com 
modity: Provided, That such prohibition against any investment 
transaction in an actual commodity shall not apply to a transaction 
in which such person buys an agricultural commodity or livestock for 
use in his own farming or ranching operations or sells an agricultural 
commodity which he has produced in connection with his own farming 
or ranching operations nor to any transaction in which he sells live 
stock which he has owned at least three months. With respect to such 
excepted transactions, the Commission shall require any Commissioner 
of the Commission or any employee or agent thereof who participates 
in any transaction to notify the Commission thereof in accordance 
with such regulations as the Commission shall prescribe and the Com 
mission shall make such information available to the public.

"(e) It shall be a felony punishable by a fine of not more than 
$10.000 or imprisonment for not more than fire years, or both, together 
with the costs of prosecution—(1) for any Commissioner of the Com 
mission or any employee or agent thereof who, by virtue of his employ 
ment or position, acquires information which may affect or tend to 
affect the price of any commodity futures or commodity and which 
information has not been made public to impart such information 
with intent to assist another person, directly or indirectly, to partici 
pate in any transaction in commodity futures, any transaction in an 
actual commodity, or in any transaction of the character of or which 
is commonly known to the trade as an 'option', 'priilege', 'indemnity', 
'bid', 'offer', 'put', 'call', 'advance guaranty', or 'decline guaranty'; and 
(2) for any person to acquire such information from any Commissioner 
of UK. Commission or any employee or agent thereof and to use such 
information in any transaction in commodity futures, any transaction 
in an actual commodity, or in any transaction of the character of or 
which is commonly known to the trade as an 'option', 'privilege', 
'indemnity', 'bid', 'offer*, 'put', 'call', 'advance guaranty', or 'decline 
guaranty'."
*******

[7 V.S.r. 13S(aHf)(4) (pconomlc poisons)]

g 135a. Prohibited acts 
(e) It shall lie unlawful
*******

(4) for any person to use for his own advantage or to reveal, other 
than to the Administrator, or officials or employees of the Environ 
mental Protection Agency, or other Federal agencies, or to the courts 
in response to a subpena, or to physicians, and in emergencies to phar 
macists and other qualified persons, for use in the preparation of anti 
dotes, in accordance with such directions as the Administrator may 
prescribe, any information relative to formulas of products acquired 
by authority of section 135b of this title.
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[7 l'.8.C. 135b(c) (eeowwtfc

. 
sappleMeat statements; fling mad

(c) In connection with consideration of any registration or appli 
cation for registration under this section, the Administrator may con 
sult with any other Federal agency or with an advisory committee 
appointed as herein provided. Notwithstanding the provisions of sec 
tion 135a(c)(4) of this title, information relative to formulas of 
products acquired by authority of this section may be revealed, when 
necessary under this section, to an advisory committee, or to any Fed 
eral agency consulted, or at a public hearing, or in findings of fact 
issued by the Administrator. All data submitted to an advisory com 
mittee in support of a petition under this section shall be considered 
confidential by such advisory committee: Provided, That this provision 
shall not be construed as prohibiting the use of such data by the com 
mittee in connection with its consultation with the petitioner or repre 
sentatives of the Environmental Protection Agency, as provided for 
herein, and in connection with its report and recommendations to the 
Administrator.

[7 U.S.C. I35f(C) (economic polaons)]
§135f. Penalties
*******

(c) Notwithstanding any other provision of this section, in case any 
person, with intent to defraud, uses or reveals information relative to 
formulas of products acquired under the authorityy of section 135b 
of this title, he shall be fined not more than $10,000 or imprisoned for 
not more than three years, or both such fine and imprisonment.

[7 U.S.C. 136e(d) (pesticide production) ]
§13fe. Registration of esteUfeluMMts

dO Requirement.—No person shall produce any pesticide subject to 
this siibchajrter in any State unless the establishment in which it is pro- 
<lnmi is registered with the Administrator. The application for regis 
tration of any establishment shall include the name and address of 
the establishment and of tlie producer who operates such establish 
ment.

(h) Registration.—Whenever the Administrator receives an appli 
cation under snippet ion (a) of this section, he shall register the estab 
lishment and assign it an establishment number. 

(<•) Information required.—
(1) Any producer operating an establishment registered under 

this section shall inform the Administrator within 30 days after 
it is registered of tlie, types and amounts of pesticides—
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(A) which he is currently producing;
(B) which he has produced during the past year; and
(C) which he has sold or distributed during the past year. 

The information required by this paragraph shall be kept current 
and submitted to the Administrator annually as required under 
such regulations as the Administrator may prescribe.

(2) Any such producer shall, upon the request of the Adminis 
trator for the purpose of issuing a stop sale order pursuant to sec 
tion 136k of this title, inform him of the name and address of any 
recipient of any pesticide produced in any registered establish 
ment which he operates.

(d) Confidential records and information.—Any information sub 
mitted to the Administrator pursuant to subsection (c) of this section 
shall be considered confidential and shall be subject to the provisions 
of section 136h of this title.

[7 C.S.C. 19Bj(a) (2) (D8 (pe*tidde production)]

§l.Kj. Unlawful acts
(a) In general.—

(2) It shall be unlawful for any person—
(D) to use for his own advantage or to reveal, other than 

to the Administrator, or officials or employees of the Environ 
mental Protection Agency or other Federal executive agen 
cies, or to the courts, or to physicians, pharmacists, and other 
qualified persons, needing such information for the perform 
ance of their duties, in accordance with such directions as 
the Administrator may prescribe, any information acquired 
by authority of this subchapter which is confidential under 
this subchapter;

[T C.S.C. 472 (cotton statlKtlm and estimate*) ]
§472. Information furnished of confidential character; penalty 

far dhnrigng information
The information furnished by any individual establishment under 

the provisions of this chapter* shall be considered as strictly con 
fidential and shall be used only for the statistical purpose for which 
it is supplied. Any employee of the Department of Agriculture who. 
without the written authority of the Secretary of Agriculture, shall 
publish or communicate any information given into his possession 
by reason of his employment under the provisions of this chapter 
shall be guilty of a misdemeanor and shall, upon conviction thereof, 
lie fined not Ires than $300 or more than $1,000, or imprisoned for a 
period of not exceeding one year, or both so fined and imprisoned, at 
the discretion of the court.

[7 F.S.C. 5«7 (tobacco statistics) ]

§ 507. Limitation on «se of statistical information
The information furnished under the provisions of this chapter 

shall he used only for the statistical purposes for which it is sup 
plied. No publication shall lie made by the Secretarv of Agriculture 
whereby the data furnished by any particular establishment can be 
identified, nor shall the Secretary of Agriculture permit anyone other
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than the sworn employees of the Department of Agriculture to ex 
amine the individual reports.

[7U.S.C.«06d(2) (regulation of acricoltn^
§6064. BwtU ud records; disekwmre of information
*******

(2) Notwithstanding the provisions of section 607 of this 'itle, all 
information furnished to or acquired by the Secretary of Agriculture 
pursuant to this section shall be kept confidential bv all officers and 
employees of the Department of Agriculture and only such informa 
tion so furnished or acquired as the Secretary deems relevant shall be 
disclosed by them, and then only in a suit or administrative hearing 
brought at the direction, or upon the request, of the Secretary of Agri 
culture, or to which he or any officer of the United States is a party, 
and involving the marketing agreement or order with reference to 
which the information so to be disclosed was furnished or acquired. 
Nothing in this section shall be deemed to prohibit (A) the issuance of 
generafstatements based upon the reports of a number of parties to a 
marketing agreement or of handlers subject to an order, which state 
ments do not identify the information furnished by any person, or 
(B) the publication by direction of the Secretary, of the name of anv 
person violating any marketing agreement or any order, together with 
a statement of the particular provisions of the marketing agreement or 
order violated by such person. Any such officer or employee violating 
the provisions of this section shall upon conviction be subject to a fine 
of not more than $1,000 or to imprisonment for not more than one 
year, or to both, and shall be removed from office.

[7 U.S.C. 910(1) (regulation of agricultural commodities) ]

§610. Administration— Appointment of officers and employees; 
impounding appropriations

Cooperation with State aathorities; imparting wf«nution
(i) The Secretary of Agriculture upon the request of the duly 

consiitnted authorities of any State is directed, in order to effectuate 
the declared )x>Iicy of this chapter and in order to obtain uniformity 
in the formulation, administration, and enforcement of Federal and 
State programs- relating to the regulation of the handling of agri 
cultural commodities or products thereof, to confer with and hold 
joint hearings with the duly constituted authorities of any State, and 
is authorized to cooperate with such authorities: to accept and utilize, 
with the consent of the State, such State and local officers and em 
ployees as may be necessary; to avail himself of the records and 
facilities of such authorities; to issue orders (subject to the provi 
sions of section 608c of this title) complementary to orders or other 
regulations issued by such authorities; and to make available to such 
State authorities the records and facilities of the Department of Agri 
culture : Prorided. That information furnished to the Secretary of 
Agriculture pursuant to section 608d(l) of this title shall be made 
available onlv to the extent that such information is relevant to trans 
actions within the regulatory jurisdiction of such authorities, and 
then only upon a written agreement by such authorities that the in-
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formation so furnished shall be kept confidential by them in a man 
ner similar to that required of Federal officers and employees under 
the provisions of section 608d (2) of this title.

[7 U.8.C. «12c-S (agricultural products expert report*) J

§ 612C-3. Expert sales reports; reporting period; contents; con- 
•dentiality; compilation and publication by Secretary; pen 
alty for failwe to report; monthly reports

All exporters of wheat and wheat flour, feed grains, oil seeds, cotton 
and products thereof, and other commodities the Secretary may desig 
nate produced in the United States shall report, to the Secretary of 
Agriculture, on a weekly basis, the following information regarding 
any contract for export sales entered into or subsequently modified in 
any manner during the reporting period: (a) type, class, and quantity 
of the commodity sought to be exported, (b) the marketing year of 
shipment, (c) destination, if known. Individual reports shall remain 
confidential but shall be compiled by the Secretary and published in 
compilation form each week following the week of reporting. All ex 
porters of agricultural commodities produced in the United States 
shall upon request of the Secretary of Agriculture immediately report 
to the Secretary any information with respect to support sales of agri 
cultural commodities and at such times as he may request. Any person 
(or corporation) who knowingly fails to report export sales pursuant 
to the requirements of this section shall be fined not more than $25,000 
or imprisoned not more than one year, or both. The Secretary may, 
with respect to any commodity or type or class thereof during anv 
I>eriod in which he determines that there is a domestic supply of such 
commodity substantially in excess of the quantity needed to meet do 
mestic requirements, and that total supplies of such commodity in the 
exporting countries are estimated to be in surplus, and that anticipated 
exports will not result in excessive drain on domestic supplies, and 
that to require the reports to be made will unduly hamper export sales, 
provide for such reports by exporters and publishing of such data to 
DC a monthly basis rather than on a weekly basis.

[7 U.S.C. 955 (peanut statistics)]
§ 955. Limitation on use of statistical information

The information furnished under the provisions of this chapter 
shall be used only for the statistical purposes for which it is supplied. 
Xo publication shall lie made by the Secretary whereby the data fur 
nished by any person can be identified, nor ehall the Secretary permit 
anyone other than the sworn employees of the Department of Agri 
culture to examine the individual reports.

[7 U.S.C. 1150 (sugar surveys and investigations]
§1159. Surveys and investigations by Secretary; producer- 

processor and producer-labor contracts
Whenever the Secretary determines that such action is necessary 

to effectuate the purposes of this chapter, he is authorized, if first 
requested by persons constituting or representing a substantial pro 
portion of the persons affected in any one of the nve domestic sugar- 
producing areas, to make for such area surveys and investigations 
to the extent he deems necessary, including the holding of public hear-
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ings, and to make recommendations with respect to (a) the terms and 
conditions of contracts between the producers and processors of sugar 
beets and sugarcane in such area and (b) the terms and conditions 
of contracts between laborers and producers of sugar beets and sugar- 
cane in such area. In carrying out the provisions of this section, infor 
mation shall not be made public with respect to the individual opera 
tions of any processor, producer, or laborer.

[7 U.S.C. 1373(c) (agricultural marketing quotas)]

§ 1373. Reports and records—Persons reporting
*******

D*U M confidential
(c) All data reported to or acquired by the Secretary pursuant to 

this section shall be kept confidential by all officers and employes 
of the Department, and only such data so reported or acquired as 
the Secretary deems relevant shall be disclosed by them, and then 
only in a suit or administrative hearing under this subchapter.

[7 L'.S.C. 2105(c) (cotton research and promotion)]

§ 2105. Permissive terms and conditions in orders
Orders issued pursuant to this chapter shall contain one or more 

of the following terms and conditions, and except as provided in 
section 2106 of this title, no others.
*******

(c) Providing that handlers or any class of handlers maintain 
and make available for inspection such books and records as mav be 
required by the order and for the filing of reports by such handlers 
at the times, in the manner, and having the content prescribed by 
the order, to the r-nd that information and data shall be made avail 
able to the Cotton Board and to the Secretary which is appropriate 
or necessary to the effectuation, administration, or enforcement of 
this chapter or of any order or regulation issued pursuant to this 
chapter: Proridvd, howcrer. That all information so obtained shall 
1m kept confidential by all officers and employees of the Department 
of Agriculture and of the Cotton Board, and only such information 
so furnished or acquired as the Secretary deems relevant shall be 
disclosed by them, and then only in a suit or administrative hearing 
brought at the direction, or upon the request, of the Secretary of 
Agriculture, or to which he or any officer of the United States is a 
party, and involving the order with reference to which the informa 
tion so to be disclosed was furnished or acquired. Nothing in this 
section shall be deemed to prohibit (1) the issuance of general 
statements based upon the reports of a number of handlers subject 
to an order, which statements do not identify the information fur 
nished by any person, or (2) the publication by direction of the Sec- 
rotary, of the name of any j)erson violating any order, together with 
a statement of the particular provisions of the order violated by such 
person. Any such officer or employee violating the provisions 
of this subsection shall upon conviction be subject, to a fine of not 
more than $1,000 or to imprisonment for not more than one year, or 
to both, and shall be removed from office.
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[7 U.S.C. 2426 (plant variety protection) ]
§ 2426. Confidential status of application

Applications for plant variety protection and their contents shall 
be kept in confidence by the Plant Variety Protection Office, by the 
Board, and by the offices in the Department of Agriculture to which 
access may be given under regulations. No information concerning 
the same shall be given without the authority of the owner, unless 
necessary under special circumstances as may be determined by the 
Secretary, except that the Secretary may publish the variety names 
designated in applications, stating the kind to which each applies.

[7 C.S.C. 2619(c) (potato research and promotion)]
§2619. Assessments—Collection and payment; recordkeeping; 

limitation
Confidential information; disclosure during; proceeding*; prohibition inappli 

cable to general statements and publications of Tiolations; penalties; re 
moval from osVe
(c) All information obtained pursuant to subsections (a) and (b) 

of this section shall be kept confidential by all officers and employees 
of the Department of Agriculture and of the board, and only such 
information so furnished or acquired as the Secretary deems relevant 
shall be disclosed by them, and then only in a suit or administrative 
hearing brought at the direction, or upon the request, of the Secretary, 
or to which he or any officer of the United States is a party, and in 
volving the plan with reference to which the information to be dis 
closed was furnished or acquired. Nothing in this section shall be 
deemed to prohibit—

(1) the issuance of general statements based upon the reports 
of a number of handlers subject to a plan if such statements do 
not identify the information furnished by any person, or

(2) the publication by direction to the Secretary of the name 
of any person violating any plan together with a statement of 
the particular provisions of the plan violated by such person. 

Any such officer or employee violating the provisions of this subsection 
shall upon conviction be subject to a fine of not more than $1,000 or 
imprisonment for not more than one year, or both, and shall be re 
moved from office.

[7 U.S.C. 2623 (potato research and production)]
§2623. Issuance of plans; referendum; penalties for disclosure 

of confidential information or reports
The Secretary shall conduct a referendum among producers who, 

during a representative period determined by the Secretary, have been 
engaged in the production of potatoes for the purpose of ascertaining 
whether the issuance of a plan is approved or favored by producers. 
No plan issued pursuant to this chapter shall be effective unless the 
Secretary determines that the issuance of such plan is approved or 
favored by not less than two-thirds of the producers voting in such 
referendum, or by the producers of not less than two-thirds of the 
potatoes produced during the representative period by producers vot-
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ing in such referendum, and by not less than a majority of the pro 
ducers voting in such referendum. The ballots and other information 
or reports which reveal or tend to reveal the vote of any producer or 
his production of potatoes shall be held strictly confidential and shall 
not be disclosed. Any officer or employee of the Department of Agri 
culture violating the provisions hereof shall upon conviction be sub 
ject to the penalties provided in section 2619 (c) of this title.

[7 U.S.C. 2706 (egg research and production)]
PERSIISSIVE TERMS IN" ORDERS

SEC. 7. Orders issued pursuant to this Act shall contain one or more 
of the following terms and conditions, and except as provided in 
section 8, no others.
******* 

(c) Providing that hatchery operators, persons engaged in the sale 
of egg-type baby chicks and started pullet dealers, persons engaged 
in the production of commercial eggs and persons who receive or other 
wise acquire eggs from such persons and who process, prepare 
for market, or market such eggs, including eggs of their own produc 
tion, and persons engaged in the purchase, sale, or processing of spent 
fowl, maintain and make available for the inspection such books and 
records as may be required by any order issued pursuant to this Act 
and for the filing of reports by such persons at the time, in the manner, 
and having content prescribed by the order, to the end that informa 
tion and data shall DC made available to the Egg Board and to the 
Secretary which is appropriate or necessary to the effectuation, admin 
istration or enforcement of the Act, or of any order or regulation issued 
pursuant to this Act: Provided, hmoever, That all information so 
obtained shall be kept confidential bv all officers and employees of 
the Department of Agriculture, the Egg Board, and by all officers 
and employees of contracting agencies having access to such informa 
tion, and only such information so furnished or acquired as the Secre 
tary deems relevant shall be disclosed by them, and then only in a suit 
or administrative hearing brought at the direction, or upon the request, 
of the Secretary, or to which he or any officer of the United States is 
a party, and involving the order with reference to which the informa 
tion so to be disclosed was furnished or acquired. Nothing in this 
section shall be deemed to prohibit (1) the issuance of general state 
ments based upon the reports of the number of persons subject to an 
order or statistical data collected therefrom, which statements do not 
identify the information furnished by any person, (2) the publication, 
by direction of the Secretary, of general statements relating to refunds 
made by the Egg Board during any specific period, or (3) the publica 
tion by direction of the Secretary of the name of any person violating 
any order, together with a statement of the particular provisions of 
the order violated by such person. Any such officer or employee violat 
ing the provision of this subsection shall, upon conviction, be subjected 
to a fine of not more than $1,000 or to imprisonment for not more than 
one year, or to both, and if an officer or employee of the Egg Board 
or Department of Agriculture shall be removed from office.
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8 U.S.C- 

[8 U.S.C. 1202(f) (issuance and denial of visas & entry permits) ]
§ 1202. Application for visas—Immigrant visas
*******

Confidential nature of records
(f) The records of the Department of State and of diplomatic 

and consular offices of the United States pertaining to the issuance or 
refusal of visas or permits to enter the United States shall be consid 
ered confidential and shall be used only for the formulation, amend 
ment, administration, or enforcement of the immigration, nationality, 
and other laws of the United States, except that in the discretion of 
the Secretary of State certified copies of such records may be made 
available to a court which certifies that the information contained in 
such records is needed by the court in the interest of the ends of justice 
in a case pending before the court.

[8 U.S.C. 1304(b) (registration of aliens)]
§ 1304. Forms for registration and fingerprinting—Preparation; 

contents
*******

Confidential nature
(b) All registration and fingerprint records made under the provi 

sions of this subchapter shall be confidential, and shall be made avail 
able only to such persons or agencies as may be designated by the At 
torney General.

[10 t'.S.C. 8795 (separation from Air Force)]
§ 8795. Rights and procedures

Each officer under consideration for removal from the active list of 
the Regular Air Force under this chapter shall be-^-

(1) notified in writing of the charges against him, at least 30 
days before the hearing of his case by a oqard of inquiry, for 
which he is being required to show cause for retention on the ac 
tive list;

(2) allowed reasonable time, as determined by the board of in 
quiry under regulations of the Secretary of the Air Force, to pre 
pare his defense.

(3) allowed to appear in person and by counsel at proceedings 
before a board of inquiry; and

(4) allowed full access to, and furnished copies of, records rele 
vant to his case at all stages of the proceeding, except that a board 
shall withhold any records that the Secretary determines should 
be withheld in the the interests of national security. 

In any case where any records are withheld under clause (4), the of 
ficer whose case is under consideration shall, to the extent that the na 
tional security permits, be furnished a summary of the records so 
withheld.
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[10 U.S.C. 7303b (hull design experiments)]
§ 7303. Model Basin; investigation of hull designs

(a) The Bureau of Ships shall conduct at the David W. Taylor 
Model Basin, Carderock, Maryland, investigations to determine the 
most suitable shapes and forms for United States vessels and aircraft 
and investigations of other problems of their design."

(b) The Secretary of the Navy may authorize experiments to be 
made at the Model Basin for private persons. The costs of experiments 
made for private persons shall be paid by those persons under regula 
tions prescribed by the Secretary. The results of private experiments 
are confidential and may not be divulged without the consent of the 
persons for whom they are made. However, the data obtained from 
such experiments maybe used by the Secretary for governmental pur 
poses, subject to the patent laws of the United States.

12 U.S.C. 

[12 XJ.S.C. 77 (order removing director or officer of bank) ]
§ 77. Removal of director or officer

Whenever, in the opinion of the Comptroller of the Currency, any 
director or officer of a national bank, or of a bank or trust com 
pany doing businesss in the District of Columbia, 6r whenever, in 
the opinion of a Federal reserve agent, any director or officer of a 
State member bank in his district shall have continued to violate 
any law relating to such bank or trust company or shall have con 
tinued unsafe or unsound practices in conducting the business of 
such bank or trust company, after having been warned by the Comp 
troller of the Currency or the Federal reserve agent, as the case 
may be, to discontinue such violations of law or such unsafe or un 
sound practices, the Comptroller of the Currency or the Federal 
reserve agent, as the case may be, may certify the facts to the Board 
of Governors of the Federal Reserve System. In any such case 
the Board may cause notice to be served upon such director or 
officer to appear before such Board to show cause why he should 
not be removed from office. A copy of such order shall be sent to 
each director of the bank affected, by registered mail. If after granting 
the accused director or officer a reasonable opportunity to be heard, the 
Board of Governors of the Federal Eeserve System finds that he has 
continued to violate any law relating to such bank or trust company 
or has continued unsafe or unsound practices hi conducting the busi 
ness of such bank or trust company after having been warned by the 
Comptroller of the Currency or the Federal reserve agent to discon 
tinue such violation of law or such unsafe or unsound practices, the 
Board of Governors of the Federal Reserve System, hi its discretion, 
may order that such director or officer be removed from office. A copy 
of such order shall be served upon such director or officer. A copy of 
such order shall also be served upon the bank of which he is a director 
or officer, whereupon such director or officer shall cease to be a director 
or officer of such bank: Provided, That such order and findings of fact 
upon which it is based shall not be made public or disclosed to anyone 
except the director or officer involved and the directors of the bank in 
volved, otherwise than in connection with proceedings for a violation 
of this section. Any such director or officer removed from office as

60-044—75———16
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herein provided who thereafter participates in any manner in the 
management of such bank shall be fined not more than $5,000. or im 
prisoned for not more than five years, or both, in the discretion of the
court.

[12 U.S.C. 1701z-2(g) (housing information or data) ]
§ 1701z-2. Advanced technologies, methods, and materials for 

housing construction, rehabilitation, and maintenance—Gen 
eral acceptance; costs, reduction; health and safety restric 
tions on expanded housing production

Information and data; restriction on use of identification
(fj) The Secretary is authorized to request and receive such infor 

mation or data as he deems appropriate from private individuals and 
organizations, and from public agencies. Any such information or 
data shall be used only for the purposes for which it is supplied, and 
no publication shall be made by the Secretary whereby the. informa 
tion or data furnished by any particular person or establishment can 
be identified, except with the consent of such person or establishment. 
Pub. L. 91-609, Title V, § 502, Dec. 31,1970, 84 Stat. 1784.
[12 U.S.C. 1828(f) (publication of non-compliance recommendations to hanks)] 
§ 1828. Regulations governing insured banks—Display of signs

Publication of reports

(f) Whenever any insured bank (except a national bank or a Dis 
trict bank), after written notice of the recommendations of the Cor 
poration based on a report of examination of such bank by an 
examiner of the Corporation, shall fail to comply with such 
recommendations within one hundred and twenty days after such 
notice, the Corporation shall have the, power, and is authorized, to 
publish only such part of such report of examination as relates to any 
recommendation not complied with: Provided, That notice of inten 
tion to make such publication shall be given to the bank at least ninety 
days before such publication is made.

13 U.S.C. 

[13 U.S.C. 9 (census data)]
§ 9. Information as confidential; exception

(a) Xeither the Secretary, nor any other officer or employee of the 
Department of Commerce or bureau or agency thereof, may, except 
as provided in section 8 of this title—

(1) use the information furnished under the provisions of this 
title for any purpose other than the statistical purposes for which 
is is supplied; or

(2) make any publication whereby the data furnished ^y any 
particular establishment or individual under this title can be iden 
tified; or

(3) permit anyone other than the sworn officers and employees 
of the Department or bureau or agency thereof to examine the 
individual reports.
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No department, bureau, agency, officer, or employee of the Govern 
ment, except the Secretary in carrying out the purposes of this title, 
shall require, for any reason, copies of census reports which have been 
retained by any such establishment or individual. Copies of census 
reports which have been so retained shall be immune from legal proc 
ess, and shall not. without the consent of the individual or establish 
ment concerned, be admitted as evidence or used for any purpose in 
any action, suit, or other judicial or administrative proceeding.

[13 TJ.S.C. 214 (census data)]

§ 214. Wrongful disclosure of information
Whoever, being an employee referred to in subchapter II of chap 

ter 1 of this title, having taken and subscribed the oath of office, 
publishes or communicates, without the written authority of the Sec 
retary or other authorized officer or employee of the Department of 
Commerce or ljureau or agency thereof, any information coming into 
his possession by reason of his employment under the provisions of 
this title, shall lie fined not more than $1.000 or imprisoned not more 
than two years, or both. Aug. 31, 1954, c. 1158. § 1. 63 Stat. 1023.

[13 U.S.C. 302 (publication of foreign commerce & trade statistics)]

§ 302. Rules, regulations, and orders
The Secretary7 may make such rules, regulations, and orders as lie 

deems necessary or appropriate to carry out the provisions of this 
chapter. Any rules, regulations, or orders issued pursuant to this au 
thority may be established in such form or manner, may contain such 
classifications or differentiations, and may provide for such adjust 
ments and reasonable exceptions as in the judgment of the Secretary 
are necessary or proper to effectuate the purpose of this chapter, or to 
prevent circumvention or evasion of any rule, regulation, or order 
issued hereunder. The Secretary may also provide by rule or regula 
tion, for sucli confidentiality, publication, or disclosure, of informa 
tion collected hereunder as he may deem necessary or appropriate in 
the public interest. Rules, regulations, and orders, or amendments 
thereto shall have the concurrence of the Secretary of the Treasury 
prior to promulgation.

14 U.S.C.
[14 U.S.C. 323 (separation from Coast Guard)]

§ 325. Rights and procedures
Each officer under consideration for removal under section 322 of 

this title shall be—
(1) notified in writing at least thirty days before the hearing of 

the case by a board of inquiry of the reasons for \\hrh the officer 
is being required to show cause for retention;

(2) allowed reasonable time, as determined by the board ol in 
quiry under regulations of the Secretary, to prepare his defense;

(3) allowed to appear in person and by counsel at proceedings 
before a board of inquiry; and

(4) allowed full access to, and furnished copies of, records rele 
vant to the case at all stages of the proceeding, except that a board 
shall withhold any records that the Secretary determines should be 
withheld in the interests of national security. In any case where.
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any records are withheld under this clause, the officer whose case is 
under consideration shall, to the extent that the national security 
permits, be furnished a summary of the records so withheld.

15 U.S.C. 

[15 U.S.C. 50 (revealing FTC information)]
§ 50. Offenses and penalties
*******

Any officer or employee of the Commission who shall make public 
any information obtained by the Commission without its authority, 
unless directed by a court, shall be deenied guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished by a fine not exceed 
ing $5,000, or by imprisonment not exceeding one year, or by fine and 
imprisonment, -n the discretion of the court.

[15 U.S.C. 77uuu(b) (revealing S.E.C. information)]

§ 77uuu. Special powers of the Commission
*******

(b) Notwithstanding any provision of this subchapter, no report, 
record, or other information made available to the Commission under 
this subsection, no report of an examination made under this sub 
section for the use of the Commission, no report of an examination 
made of any trustee or prospective trustee hy any Federal, State, 
Territorial, or District authority having jurisdiction to examine or 
supervise such trustee, no report made oy any such trustee or pro 
spective trustee to any such authority, and no correspondence between 
any such authority and any such trustee or prospective trustee, shall 
be divulged or made known or available by the Commission or any 
member, officer, agent, or employee thereof, to any person other than a 
member, officer, agent, or employee of the Commission: Provided, 
That the Commission may make available to the Attorney General of 
the United States, in confidence, any information obtained from such 
records, reports of examination, other reports, or correspondence, and 
deemed necessary by the Commission, or requested by him, for the pur 
pose of enabling him to perform his duties under this subchapter.

[15 U.S.C. 78b (foreign investment in U.S.)] 

POWERS

SEC. 7. (a) The Secretary of Commerce and the Secretary of the 
Treasury may each by regulation establish whatever rules each deems 
necessary to carry out each of his functions under this Act.

(b) Each such Secretary may require any person subject to the juris 
diction of the United States—

(1) to maintain a complete record of any information (includ 
ing journals or other books of original entry, minute books, stock 
transfer records, lists of shareholders, or financial statements) 
which such Secretary determines is germane to his functions in 
the foreign direct investment and foreign portfolio investment 
studies to be conducted pursuant to this Act; and

(2) to furnish under oath any report containing whatever infor 
mation such Secretary determines is necessary to carry out his
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functions in such studies. Whenever an order nndt clause (2) 
of this subsection requires a person to produce information which 
can be specifically identified as being part of the records of its 
customers, the Secretary shall, upon being provided the names 
and addresses of such customers, send a notice to such customers 
that information from their records will be disclosed pursuant 
to this Act; Provided, That thir requirement shall not apply when 
such person is directly involved la the ownership or management 
of assets for the customer as nominee, agent, partner, fiduciary, 
trustee, or in a similar relationship.

The authority of each Secretary under this subsection shall expire on 
the date provided under section 10 of this Act for the Secretary of 
Commerce and the Secretary of the Treasury to submit a full and com 
plete report to the Congress.

(c) In addition to the Secretary of Commerce and the Secretary 
of the Treasury, the only individuals who may have access to informa 
tion furnished under subsection (b)(2) are those sworn employees, 
including consultants, of the Department of Commerce or Depart 
ment of the Treasury designated by the Secretary of either such 
Department. Neither such Secretary nor any such employee may—

(1) use any information furnished under subsection (b)(2) 
except for analytical or statistical purposes within the United 
States Government; or

(2) publish, or make available to any other person in any man 
ner, any such information in a manner that the information 
furnished under subsection (b) (2) by any person can be spe 
cifically identified, except for the purposes of a proceeding under 
section 8.

Such Secretaries may exchange any such information furnished under 
s'uL»section (b) (2) in order to prevent any duplication or omission in 
fie studies conducted by each such Secretary pursuant to this Act.

( fl) Except for the requirement under subsection (b) (2). no agency 
of the United States or employee thereof may compel (1) the Secre 
tary of Commerce or the Secretary of the Treasury. (2) any individual 
designated by either such Secretary under the first sentence of subsec 
tion (c), or (3) any person which maintained or furnished any report 
under subsection (b), to submit any such report or constituent part 
thereof to that agency or any other agency of the United States. 
Without the prior written consent of the person which maintained or 
furnished any report under sul>section (b) and without the prior writ 
ten consent of the customer, where the person maintained or furnished 
any such report which included information identifiable as being 
derived from the records of such customer, such report or any such 
constituent part may not be produced for any judicial or administra 
tive proceeding, except for a proceeding under section 8(b) of this 
Act.

[15 U.S.C. 78x(c) (use of S.E.C. Information)]
§ 78x. Information filed with the Commission
*******

(c) It shall be unlawful for any member, officer, or employee of 
the Commission to disclose to any person other than a member, officer, 
or employee of the Commission, or to use for personal benefit, any in 
formation contained in any application, report, or document filed with



the Commission which is not made available to the public pursuant to 
subsection (b) of this section: Provided, That the Commission may 
malw available to the Board of Governors of the Federal Reserve Sys 
tem any information requested by the Board for the purposes of en 
abling it to perform its duties under this chapter.

[15 U.8.C. TOv(c) (revealing Information under P.f.H.C. Act))

§79v. Access of public to information fcied with Commission; 
nnlawf al dwctosare or use of iaf omvitiM
***»»** 

(c) It shall be unlawful for any member, officer, or employee of the 
Commission to disclose to any pe'rson other than a member, officer, or 
employee of the Commission, or to uae for personal benefit any infor 
mation contained in any application, declaration, report or document 
filed with the Commission which is not made available to the public 
pursuant to this section.

[15 U.S.C. 8QB-44 (revealing Information under Inretttment Co. Act))

§80a-44 Disclosure of information fled with ComferioB;
copteo

(a) The information contained in any registration statement, ap 
plication, report, or other document filed with the Commission pur 
suant to any provision of this subchapter or of any rule or regulation 
thereunder (as distinguished from any information or document trans 
mitted to the Commission) shall be made available to the public, unless 
and except insofar as the Commission, by rules and regulations upon 
its orrn motion, or by order upon application, finds that public dis 
closure is neither necessary nor appropriate in the public interest or 
for the protection of investors. It shall be unlawful for any member, 
officer, or employee of the Commission to usefor personal benefit, or to 
disclose to any person other than an official or emjplovee of the United 
States or of a State, for official use. or for any such official or employee 
to use for persona] benefit, any information contained in any document 
so filed or transmitted, if such information is not available to the 
public.

(b) Photostatic or other copies of information contained in docu 
ments filed with the Commission under this subchapter and made 
available to the public shall be furnished any person at such reason 
able charge and under such reasonable limitations as the Commission 
shall prescribe.
115 U.S.C. 80b-10(a) (revealing information under Investment Advisors Art))

§ 80b-10. Disclosure of information by Commission
(a) The information contained in any registration application or 

report, or amendment thereto filed with the Commission pursuant to 
any provision of this subchapter shall be made available to the pub 
lic, unless and except insofar as the Commission, by rules and regu 
lations upon its own motion, or by order upon application, finds that 
public disclosure is neither necessary nor appropriate in the public 
interest or for the protection of investors. Photostatic or other copies 
of information contained in documents filed with the Commission
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under this subchapter and made available to the public shall be fur 
nished to any person *t such reasonable charge and under such reason 
able limitations as the Commission shall prescribe.

[15 t".8.C. 17«a (foreign comment) ]

§ 17«a. evidential natvre of information tunuM B*rea«
Any statistical information furnished in confidence to the Bureau 

of Foreign and Domestic Commerce by individuals, corporations, and 
firms shall be held to lie confklential. and shall be used only for the 
statistical purposes for which it is supplied. The Director of the 
Hurt-mi of Foreign and Domestic Commerce shall not permit anyone 
other than the sworn employees of the Bruean to examine such in 
dividual re|x>rts. nor shall he permit any statistics of domestic com 
merce to lie published in such manner as to reveal the identity of 
the individual, corporation, or firm furnishing such data.

(19 V.8.C. 1M (momilar and commercial

§ 196. Diornnnionn in conunercial reports of partioaa
Xo part of the consular and other commercial reports of the De 

partment of Commerce, including circular letters to chambers of com 
merce. discussing partisan political, religious, or moral questions shall 
be published.

(15 r.S.C. 717K(l>) (natural gas regulation)]

§ 717g. Aecocnte ; records ; MCMoranda
»»•*»••

(b) TV Coiiiiuisfiion shall at all times have access to and the 
right to inspect and examine all accounts, records, and memoranda 
of natural-gjns companies: and it shall be the duty of such natural- 
gas companies to furnish to the Commission, within such reasonable 
time as the Commission may order, any information with respect 
thereto which the Commission may by order require, including copies 
of maps, contracts, reports of engineers, and other data, records, and 
papers, and to grant to all agents of the Commission free access to its 
property and its accounts, records, and memoranda when requested 
so to do. No member, officers, or employee of the Commission shall 
divulge any fact or information which may come to his knowledge 
during the course of examination of Itooks. reconls. data, or accounts, 
except insofar as lie may l>e directed by the Commission or by a court.

[ 15 V.8.C. 1410( f ) ( motor velik-fe lafety ) ]

§ 1410. ExenptMM f nm safety standards of BMter vehicles- 
Eligibility; procedure; criteria for temporary exeMptfon or 
renewal of exemption; publication of notice of decision in 
Federal Register

Pr*Mulgati«« «f regnlatMM for aapBcatioM; tftetoMre of imf«nutti«i 
CMtaM ia ap»BcatiMi

(f) The Secretary shall promulgate regulations •within 90 days 
(which time may be extended by the Secretary by a notice published
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in the Federal Register stating good cause therefor) after October 25, 
1972, for applications for exemption from any motor vehicle safety 
standard provided for in this section. The Secretary may make pub 
lic within 10 days of the date of filing an application under this sec 
tion all information contained in such application or other informa 
tion relevant thereto unless such information concerns or relates to 
a trade secret, or other confidential business information, not rele 
vant to the application for exemption.

[15UHC. l»45(f) ( motor Tehtefe insurant*) ]
§ 1945. Insurance reports and information— Duty of insurers of 

passenger motor vehicles

tt farfwwatiw* fcy Secretary

(f ) The Secretary shal 1 not, in disseminating any information re 
ceived pursuant to this section, disclose the name of. or other identify 
ing information about, any person who may be an insured, a claimant, 
a passenger, an owner, a driver, an injured person, a witness, or other 
wise involved in any motor vehicle crash or collision unless the Sec 
retary has the consent of the persons so named or otherwise 
identified.

16 U.S C.
[16 V.S.O. 825(b) (reveaUnf F.P-C. Information)]

§825. Aceovnte, records and Memoranda; <hrty to keep; exami 
nation by Conmi*nten ; dteetawe of information
»*»»»»»

(b) Tlie Commission shall at all times hnve access to and the rijrht 
to inspect and examine all accounts, records, and memoranda of li- 
censew? and public utilities, and it shall bo the duty of such licensees 
and public utilities to furnish to the Commission, within such reason 
able time as the Commission may order, any information with respect 
thereto which the Commission may by order require, including copies 
of maps, contracts, reports of engineers, and other data, records, and 
papers, and to grant to all agents of the Commission free access to its 
property and its accounts, records, and memoranda when requested so 
to do. No member, officer, or employee of the Commission shall di- 
vuljre any fact or information which may come to his knowledge 
during the course of examination of Imoks or other accounts, as herein 
before provided, except insofar as he may be directed by the Com 
mission or by a court.

18 U.S.C.
[18 U.S.C. 1902 (diartoeure of crop information) ]

§ 1902. Disclosure of crop information and speculation thereon
Whoever, being an officer, employee or person acting for or on be 

half of the United States or any department or agency thereof, and 
having by virtue of his office, employment or position, become pos 
sessed of information which might influence or affect the market value 
of any product of the soil grown within the United States, which 
information is by law or by the rules of such department or agency
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required to be withheld from publication until a fixed time, willfully 
imparts, directly or indirectly, such information, or any part thereof, 
to any person not entitled under the law or the rules of the department 
or agency to receive the same; or, before such information is made

Cnbhc through regular official channels, directly or indirectly specu- 
ites in any such product by buying or selling the same in any quan 

tity, shall be fined not more than $10,000 or imprisoned not more than 
ten years, or both.

No person shall be deemed guilty of a violation of any such rules, 
unless prior to such alleged violation he shall have had actual knowl 
edge thereof.

[18 f.S.C. 1906 (disclosure of confidential information)]
§ 1905. Disclosure of confidential information generally

Whoever, being an officer or employee of the United States or of any 
department or agency thereof, publishes, divulges, discloses, or makes 
known in any manner or to any extent not authorized by law any infor 
mation coming to him in the course of his employment or official duties 
or by reason of any examination or investigation made by, or return, 
report or record made to or filed with, such department or agency or 
officer or employee thereof, which information concerns or relates to 
the trade secrets, processes, operations, style of work, or apparatus, 
or to the identity, confidential statistical data, amount or source of any 
income, profits, losses, or expenditures of any person, firm, partner 
ship, corporation, or association; or permits any income return or 
copy thereof or any book containing any abstract or particulars there 
of to be seen or examined by any person except as provided by law; 
shall be fined not more than $1,000, or imprisoned not more than one 
year, or both; and shall be removed from office or employment.

[18 U.S.C. 3578 (disclosure of conviction records, j
§ 3578. Conviction records

(a) The Attorney General of the United States is authorized to es 
tablish in the Department of Justice a repository for records of con 
victions and determinations of the validity of such convictions.

(b) Upon the conviction thereafter of a defendant in a court of the 
United States, the District of Columbia, tne Commonwealth of Puerto 
Rico, a territory or possession of the United States, any political sub 
division, or any department, agency, or instrumentality thereof for an 
offense punishable in such court by death or imprisonment in excess of 
one year, or a judicial determination of the validity of euch conviction 
on collateral review, the court shall cause a certified record of the con 
viction or determination to be made to the repository in such form and 
containing such information as the Attorney General of the United 
States shall by regulation prescribe.

(c) Records maintained in the repository shall not be public records. 
Certified copies thereof—

(1) may be furnished for law enforcement purposes on request 
of a court or law enforcement or corrections officer ot the United 
States, the District of Columbia, the C< mmonwealth of Puerto 
Rico, a territory or possession of the United States, any political 
subdivision, or any department, agency, or instrumentality 
thereof;
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(2) may be furnished for law enforcement purposes on request 
of a court or law enforcement or corrections officer of a State, any 
political subdivision, or any department, agency, or instrumen 
tality thereof, if a statute of such State requires that, upon the 
conviction of a defendant in a court of the State or any political 
subdivision thereof for an offense punishable in such court by 
death or imprisonment in excess of one year, or a judicial deter 
mination of the validity of such conviction on collateral review, 
the court cause a certified record of the conviction or determina 
tion to be made to the repository in such form and containing such 
information as the Attorney General of the United States shall 
by regulation prescribe; and

(3) shall be prima facie evidence in any court of the United 
States, the District of Columbia, the Commonwealth of Puerto 
Rico, a territory or possession of the United States, any political 
subdivision, or any department, agency, or instrumentality there 
of, that the convictions occurred and whether they have been 
judicially determined to be invalid on collateral review, 

(d) The Attorney General of the United States shall give reasonable 
public notice, and afford to interested parties opportunity for hearing, 
prior to prescribing regulations under this section.

21 U.S.C. 

f21 U.S.C. 331(j) (revealing food and drug information)]
§331. Prohibited acts
»*****»

(j) The using by any person to his own advantage, or revealing, 
other than to the Secretary or officers or employees of the Depart 
ment, or to the courts when relevant in any judicial proceeding under 
tins chapter, any information a ,,iired under authority of section 
.°.44. 348. 3">5, 3:>G. 3:»7, 360b, 374, or 376 of this title concerning any 
method of process which as a trade secret is entitled to protection.

t21 tT.S.C. 346»(f) (pesticide chemicals)]
§ 346a. Tolerances for pesticide chemicals in or on raw agricul 

tural commodities

Data submitted as confidential
(f) All data submitted to the Administrator or to an advisory com 

mittee in support of a petition under this section shall be considered 
confidential by the Administrator and by such advisory committee 
until publication of a regulation under paragraph (2) or (.3) of sub 
section (d) of this section. Until such publication, such data shall not 
l>p revealed to any person other than those authorized by the Adminis 
trator or by anv advisory committee in the carrying out of their official 
duties under this section.
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[21 U.S.C. 1037(e) (egg products inspection) ] 

§1037. Prohibited acts
* * *

(e) No person, while an official or employee of the United States 
Government or any State or local governmental agency, or thereafter, 
shall use to his own advantage, or reveal other than to the authorized 
representatives of the United States Government or any State or other 
government in their official capacity, or as ordered by a court in a ju 
dicial proceeding, nny information acquired under the authority of 
this chapter concerning any matter which is entitled to protection as 
a trade secret.

[21 li.S.C. 1175 (drug patient records) ]
§ 1175. Confidentiality of patient records—Disclosure authoriza 

tion
(a) Records of the identity, diagnosis, prognosis, or treatment of 

any patient which are maintained in connection with the performance 
of any drug abuse prevention function conducted, regulated, or di 
rectly or indirectly assisted by any department or agency of the United 
States shall, except as provided in subsection (e) of this section, be 
confidential and be disclosed only for the purposes and under the 
circumstances expressly authorized under subsection (b) of this sec 
tion.

Purposes and circumstances of disclosure affecting consenting patient and 
patient regardless of consent

(b)(l) The content of any record referred to in subsection (a) of 
this section may be disclosed in accordance with the prior written con 
sent of the patient with respect to whom such record is maintained, but 
only to such extent, under such circumstances, and for such purposes as 
may be allowed under regulations pre.jcribed pursuant to subsection 
(g) of this section.

(2) Whether or not the, patient, with respect to whom any given rec 
ord referred to in subsection (a) of this section is maintained, gives his 
written consent, the content of such record may be disclosed as follows:

(A) To medical personnel to the extent necessary to meet a bona 
fide medical emergency.

(B) To qualified per •>! for the purpose of conducting sci 
entific research, managt. audits, financial audits, or program 
evaluation, but such personnel may not identify, directly, or in 
directly, any individual patient in any report of such research, 
audit, or evaluation, or otherwise disclose patient identities in any 
manner.

(C) If authorized by an appropriate order of a court of com 
petent jurisdiction granted after application showing good cause 
therefor. In assessing good cause the court shall weigh the public 
interest and the need for disclosure against the, injury to the pa 
tient, to the physician-patient relationship, and to the treatment 
services. Upon the granting of such order, the court, in determin-
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ing the extent to which any disclosure of all or any part of any 
record is necessary, shall impose appropriate safeguards against 
unauthorized disclosure.

Prohibition against nse of record in Making criminal charges or investigation
of pstieat

(c) Except as authorized by a court order granted under subsection 
(b) (2) (C) of this section, no record referred to in subsection (a) of 
this section may be used to initiate or substantiate any criminal charges 
against a patient or to conduct any investigation of a patient.

Continuing prohibition against disclosure irrespectiTe of status a* patient

(d) The prohibitions of this section continue to apply to records con 
cerning any individual who has been a patient, irrespective of whether 
or when he ceases to be a patient.

Armed Force* and Veterans' Administration; interchange of records

(e) The prohibitions of this section do not apply to any interchange 
of records—

(1) within the Armed Forces or within those components of the 
Veterans' Administration furnishing health care to veterans, or

(2) between such components and the Armed Forces.
Penalty for first and subsequent offence*

(f) Any person who violates any provision of this section or any 
regulation issued pursuant to this section shall be fined not more than 
$500 in the case of a first offense, and not more than $5,000 in the case 
of each subsequent offense.
Regulations; iateragenejr consultations; definition*, safeguards, and procedure*, 

. including procedures and criteria for issuance and scope of orders

(g) The Director of the Special Action Office for Drug Abuse Pre 
vention, after consultation with the Administrator of Veterans' 
Affairs and the heads of other Federal departments and agencies sub 
stantially affected thereby, shall prescribe regulations to carry out 
the purposes of this section. These regulations may contain such defini 
tions, and may provide for such safeguards and procedures, including 
procedures and criteria for the issuance and scope of orders under 
subsection (b) (2) (C) of this section, as in the judgment of the Direc 
tor are necessary or proper to effectuate the purposes of this section, 
to prevent circumvention or evasion thereof, or to facilitate compli 
ance therewith.
Regulations of Administrator; applicable regulations for veterans; coordination 

with regulation* of Secretary
(h) The Administrator of Veterans' Affairs, through the Chief 

Medical Director, shall, to the maximum feasible extent consistent 
with their responsibilities under Title 38, prescribe regulations making 
applicable the regulations established by the Secretary under subsec 
tion (g) of this section to records maintained in connection with the 
provision of hospital care, nursing home care, domiciliary care, and 
medical services under such Title 38 to veterans suffering from drug 
abuse. In prescribing and implementing regulations pursuant to this
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subsection, the Administrator shall, from time to time, consult with 
the Secretary in order to achieve the maximum possible coordination 
of the rer )at ions, and the implementation thereof, which they each 
prescribe. .

22 U.S.C.
[22 U.S.C. 1438 (national security information) ]

§ 1436. Restriction on disclosure of information
Nothing in this chapter shall authorize the disclosure of any infor 

mation or knowledge in any case in which such disclosure (1) is 
prohibited by any other law of the United States, or (2) is inconsistent 
with the security of the United States.

28 U.S.C. 

[28 U.S.C. 1867<f) (Jury selection records)]
§ 1867. Challenging compliance with selection procedures
*******

(f) The contents of records or papers used by the jury commission or 
clerk in connection with the jury selection process shall not be disclosed, 
except pursuant to the district court plan or as may be necessary in the 
preparation or presentation of a motion under subsection (a), (b), or 
(c) of this section, until after the master jury wheel has been emptied 
and refilled pursuant to section 1863 (b) (4) of this title and all persons 
selected to serve as jurors before the master wheel was emptied have 
completed such service. The parties in a case shall be allowed to inspect, 
reproduce, and copy such records or papers at all reasonable times 
during the preparation and pendency of such a motion. Any person 
who discloses the contents of any record or paper in violation of this 
subsection may be fined not more than $1,000 or imprisoned not more 
than one year, or both.

[20 U.S.C. 181 (a) (collective bargaining Information) ]
§ 181. Compilation of collective bargaining agreements, etc.; use 

of data
(a) For the guidance and information of interested representa 

tives of employers, employees, and the general public, the Bureau 
of Labor Statistics of the Department of Labor shall maintain a 
file of copies of all available collective bargaining agreements and 
other available agreements and actions thereunder settling or adjust 
ing labor disputes. Such file shall be open to inspection under ap 
propriate conditions prescribed by the Secretary of Labor, except that 
no specific information submitted in confdence shall be disclosed.

[30 U.S.C. 686 (coal research)]
§ 666. Public-availability requirements; national defense; patent 

agreements
No research shall be carried out, contracted for, sponsored, co- 

sponsored, or authorized under authority of this chapter, unless all 
information, uses, products, processes, patents, and other develop 
ments resulting from such research will (with such exceptions and
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limitations, if any, as the Secretary may find to be necessary in the 
interest of national defense) be available to the general public. When 
ever in the estimation of the Secretary the purposes of this chapter 
would be furthered through the use of patented processes or equip 
ment, the Secretary is authorized to enter into such agreements as 
he deems necessary for the acquisition or use of such patents on 
reasonable terms and conditions.

[30 U.S.C. 951(e) (coal mine safety research)]
§ 95L Studies and research—Appropriate projects
*******

Contracting with and grants to public and private agencies; availability of 
information; exceptions

(c) In carrying out the provisions for research, demonstrations, 
experiments, studies, training, and education under this section and 
sections 861 (b) and 952(a) of this title, the Secretary and the Sec 
retary of Health, Education, and Welfare may enter into contracts 
with, and make grants to, public and private agencies and organiza 
tions and individuals. No research, demonstrations, or experiments 
shall be carried out, contracted for, sponsored, cosponsored, or au 
thorized under authority of this chapter, unless all information, uses, 
products, processes, patents, and other developments resulting from 
such research, demonstrations, or experiments will (with such excep 
tion and limitation, if any, as the Secretary or the Secretary of Health, 
Education, and Welfare may find to be necessary in the public inter 
est) be available to the general public

35 U.S.C. 

[35 U.S.C. 122 (patent applications)!
§ 122. Confidential status of applications

Applications for patents shall be kept in confidence by the Patent 
Office and no information concerning the same given without au 
thority of the applicant or owner unless necessary to carry out the 
provisions of any Act of Congress or in such special circumstances 
as may be determined by the Commissioner.

[35 U.S.C. 181 (patent information)]
§ 181. Secrecy of certain inventions and withholding of patent

Whenever publication or disclosure by the grant of a patent on an 
invention in which the Government has a property interest might, in 
the opinion of the head of the interested Government agency, be 
detrimental to the national security, the Commissioner upon being so 
notified shall order that the invention be kept secret and shall with 
hold the grant of a patent therefor under the conditions set forth 
hereinafter.

Whenever the publication or disclosure of an invention by the 
granting of a patent, in which the Government does not have a prop 
erty interest, might, in the opinion of the Commissioner, be detri 
mental to the national security, he shall make the application for 
patent in which such invention is disclosed available for inspection
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to the Atomic Energy Commission, the Secretary of Defense, and the 
chief officer of any other department or agency of the Government 
designated by the President as a defense agency of the United States.

Each individual to whom the application is disclosed shall sign a 
dated acknowledgement thereof, which acknowledgment shall be en 
tered in the file of the application. If, in the opinion of the Atomic 
Energy Commission, the Secretary of a Defense Department, or the 
chief officer of another department or agency so designated, the 
publication or disclosure of the invention by the granting of a 
patent therefor would be detrimental to the national security, the 
Atomic Energy' Commission, the Secretary of a Defense Department, 
or such other chief officer shall notify the Commissioner and the 
Commissioner shall order that the invention be kept secret and shall 
withhold the grant of a patent for such period as the national 
interest requires, and notify the applicant thereof. Upon proper show 
ing by the head of the department or agency who caused the secrecy 
order to be issued that the examination of the application might jeop 
ardize the national interest, the Commissioner shall thereupon main 
tain the application in a sealed condition and notify the applicant 
thereof. The owner of an application which has been placed under 
a secrecy order shall have a right to appeal from the order to the Secre 
tary of Commerce under rules prescribed by him.

An invention shall not be ordered kept secret and the grant of a 
patent withhold for a period of more than one year. The Commissioner 
shall renew the order at the end therof, or at the end of any renewal 
period, for additional periods of one year upon notification by the 
liead of the department or the chief officer of the agency who caused 
the order to be issued that an affirmative detennination has been made 
that the national interest continue so to require. An order in effect, or 
issued, during a time when the United States is at war, shall remain 
in effect for the duration of hostilities and one year following cessation 
of hostilities. An order in effect, or issued, during a national emergency 
declared by the President shall remain in effect for the duration of the 
national emergency and six months thereafter. The Commissioner 
may rescind any order upon notification by the heads of the depart 
ments and the chief officers of the agencies who caused the order to be 
issued that the publication or disclosue of the invention is no longer 
deemed detrimental to the national security.

[35 U.S.C. 186 (patent information)]
§186. Penalty

Whoever, during the period or periods of time an invention has 
been ordered to be kept secret and the grant of a patent thereon 
withheld pursuant to section 181 of this title, shall, with knowledge 
of such order and without due authorization, willfully publish or 
disclose or authorize or cause to be published or disclosed the inven 
tion, or material information with respect thereto, or whoever, in 
violation of the provisions of section 184 of this title, shall file or 
cause or authorize to be filed in any foreign country an application 
for patent or for the registration of a utility model, industrial design, 
or model in respect of any invention made in the United States, shall, 
upon conviction, be fined not more than $10,000 or imprisoned for 
not more than two years, or both.
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38 U.S.C.
[38 U.S.C. 653(b) (VA patient records)]

§ 653. Voluntary participation; confidentiality
(a) The participation by any person in any program or portion 

thereof under this subchapter shall be wholly voluntary and shall not 
be a prerequisite to eligibility for or receipt of any other service or 
assistance from, or to participation in, any other program under this 
title.

(b) The Administrator shall promulgate rules and regulations to 
insure that all information and patient records prepared or obtained 
under this subchapter shall be held confidential except for (1) such 
information as the patient (or his guardian) requests in writing to be 
released or (2) statistical data compiled without reference to patient 
names or other identifying characteristics.

[38 U.S.C. 3301 (VA records) ]

§ 3301. Confidential nature of claims
All files, records, reports, and other papers and documents pertain 

ing to any claim under any of the laws administered by the Veterans' 
Administration and the names and addresses of present or former per 
sonnel of the armed sen ices, and their dependents, in the possession of 
the Veterans' Administration shall be confidential and privileged, and 
no disclosure thereof shall be made except as follows:

(1) To a claimant or his duly authorized agent or representa 
tive as to matters concerning himself alone when, in the judgment 
of the Administrator, such disclosure would not be injurious to 
the physical or mental health of the claimant and to an independ 
ent medical expert or experts for an advisory opinion pursuant to 
section 4009 of this title.

(2) When required by process of a United States court to be 
produced in any suit or proceeding therein pending.

(3) When required by any department or other agency of the 
United States Government.

(4) In all proceedings in the nature of an inquest into the 
mental competency of a claimant.

(5) In any suit or other judicial proceeding when in the judg 
ment of the Administrator such disclosure is deemed necessary 
and proper.

(6) The amount of pension, compensation, or dependency and 
indemnity compensation of any beneficiary shall be made known 
to any person who applies for such information, and the Admin 
istrator, with the approval of the President, upon determination 
that the public interest warrants or requires, may, at any time, 
and in any manner, publish any or all information of record 
pertaining to any claim.

(7) The Administrator in his discretion may authorize an 
inspection of Veterans' Administration records by duly author 
ized representatives of recognized organizations.

(8) The Administrator may release information, statistics, or 
reports to individuals or organizations when in his judgment 
such release would serve a useful purpose.
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(9) The Administrator may, pursue t to regulations he shall 
prescribe, release the names and addresses of present or former 
personnel of the armed services, and/or dependents to any non 
profit organization but only if the release is directly connected 
with the conduct of programs and the utilization of benefits under 
this title. Any such orga; ization or member thereof which uses 
such names and addresses for purposes other than those specified 
in this clause shall be fined not more than $500 in the case of a 
first offense, and not more than $5.000 in the case of subsequent 
offenses.

39 TJ.S.C.
[39U.S.C. 410 (postal information)]

§ 410. Application of other laws
(a) Except as provided by subsection (b) of this section, and except 

as otherwise provided in this title or insofar as such laws remain in 
force as rules or regulations of the Postal Service, no Federal law 
dealing with public or Federal contracts, property, works, officers, 
employees, budgets, or funds, including the provisions of chapters 5 
and 7 of title 5, shall apply to the exercise of the powers of the Postal 
Service.

(b) The following provisions shall apply to the Postal Service:
(1) section 552 (public information), section 3110 (restrictions 

on employment of relatives), section 3333 and chapter 71 (em 
ployee policies) and 73 (suitability, security, and conduct of em 
ployees), and section 5520 (withholding city income or employ 
ment taxes), and section 5532 (dual pay) of title 5, except that no 
regulation issued under such chapters or sections shall apply to 
the Postal Service unless expressly made applicable;

(2) All provisions of title 18 dealing with the Postal Service, 
the mails, and officers or employees of the Government of the 
United States;

(3) section 107 of title 20 (known as the Randolph-Sheppard 
Act. relating to vending machines operated by the blind);

(4) the following provisions of title 40:
(A) sections 258a-258e (relating to condemnation proceed 

ings) ;
(B) sections 270a-270e (known as the Miller Act, relating 

to performance bonds) ;
(O) sections 276a-276a-7 (known as the Davis-Bacon Act, 

relating to prevailing wages) ;
(D) section 276c (relating to wage payments of cer^iin 

contractors);
(E) chapter 5 (the Contract Work Hours Standards Act); 

and
(F) chapter 15 (the Government Losses in Shipment Act);

(5) the following provisions of title 41:
(A) sections 35-45 (known as the Walsh-Healey Act. relat 

ing to wages and hours); and
(B) chapter 6 (the Service Contract Act of 1965); and

(6) sections 2000d, 2000d-l-2000-4 of title 42 (title VI, the 
Civil Rights Act of 1964).

60-044—75——17



240

(c) Subsection (b) (1) of this section shall not require the disclosure of—
(1) the mime or address, past or present, of any postal patron;
(2) information of a commercial nature, including trade se 

crets, whether or not obtained from a person outside the Postal 
Service, which under good business practice would not be pub 
licly disclosed;

(3) information prepared for use in connection with the nego 
tiation of collective-bargaining agreements under chapter 12 of 
this title or minutes of, or notes kept during, negotiating sessions 
conducted under such chapter;

(4) information prepared for use in connection with proceed 
ings under chapter 36 of this title;

(5) the reports and memoranda of consultants or independent 
contractors except to the extent that they would be rr uired to be 
disclosed if prepared within the Postal Service; and

(6) investigatory files, whether or not considered closed, com 
piled for law enforcement purposes except to the extent available 
by law to a party other than the Postal Service.

42 U.S.C. 

[42 U.S.C. 247c(5) (venereal disease records)]
§247c. Venereal disease prevention and control projects and 

programs—Technical assistance
*******

Terms and conditions; payments, recordkeeping; audit; grant reduction; 
information disclosure

*******
(5) All information obtained in connection with the examina 

tion, care, or treatment of any individual under any program 
which is being carried out with a grant made under this section 
shall not, without such individual's consent, be disclosed except as 
may be necessary to provide service to him. Information derived 
from any such program may be disclosed—

(A) in summary, statistical, or other form, or
(B) for clinical or research purposes,

but only if the identity of the individuals diagnosed or provided 
care or treatment under such program is not disclosed.

[42 U.S.C. 260(d) (drug treatment records)]
§ 260. Addicts and persons with drug abuse or drug dependence 

problems; admission to hospitals as voluntary patients; ex 
amination; payment of charges; length of confinement; for 
feiture of civil rights

.. * *,, ,,* ,* * * *
(d) Any addict or other person with a drug abuse or other drug 

dependence problem admitted for treatment under this section shall 
not thereby forfeit or abridge any of his rights as a citizen of the 
United States; nor shall such admission or treatment be used against 
him in any proceeding in any court; and the record of his voluntary



241

commitment shall, except as otherwise provided by this chapter, be 
confidential and shall not be divulged.

[42 U.S.C. 653 (Parent Locater Service records)] 
§653

''PARENT LOCATOR SERVICE
"SEC. 453. (a) The Secretary shall establish and conduct a Parent 

Locator Service, under the direction of the designee of the Secretary 
referred to in section 452(a), which shall be used to obtain and trans 
mit to any authorized person (as denned in subsection (c)) informa 
tion as to the whereabouts of any absent parent when such information 
is to be used to locate such parent for the purpose of enforcing sup 
port obligations against such parent.

"(b) Upon request, filed in accordance with subsection (d) of any 
authorized person (as denned in subsection (c)) for the most recent 
address and place of employment of any absent parent, the Secretary 
shall, notwithstanding any other provision of law, provide through 
the Parent Locator Service such information to such person, if such 
information—

" (1) is contained in any files or records maintained by the Sec 
retary or by the Department of Health, Education, and Welfare; 
or

'• (2) is not contained in such files or records, but can be obtained 
by the Secretary, under the authority conferred by subsection 
(e). from any other department, agency, or instrumentality, or 
the United States or of any State.

Xo information shall be disclosed to any person if the disclosure of 
such information would contravene the national policy or security 
interests of the United States or the confidentiality of census data. The 
Secretary shall give priority to requests made by any authorized person 
described in subsection (c) (1).

[42 U.S.C. 1306 (social security records'*]
§ 1306. Disclosure of information in possession of Department of 

Health, Education, and Welfare or Department of Labor; 
compliance with requests for information and services

(a) No disclosure of any return or portion of a return (including 
information returns and other written statements) filed with the Com 
missioner of Internal Revenue under Title VIII of the Social Security 
Act or under subchapter E of chapter 1 or subchapter A of chapter 9 
of Title 26, or under regulations made under authority thereof, which 
have been transmitted to the Secretary of Health, Education, and Wel 
fare or to the Secretary of Labor, as the case may be, by the Commis 
sioner of Internal Revenue, or of any file, record, report or other paper, 
or any information, obtained at any time by the Secretary of Health, 
Education, and Welfare, or the Secretary of Labor, or by any officer 
or employee of the Department of Health. Education, and Welfare, or 
the Department of Labor in the course of discharging their respective 
duties under this chapter, and no disclosure of any such file, record, 
report, or other paper, or information, obtained at any time by any 
person from the Secretary of Health. Education, and Welfare or the 
Secretary of Labor, as the case may be, or from any officer or employee 
of the Department of Health, Education, and Welfare or the Depart-
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ment of Labor shall be made except as the Secretary of Health, Educa 
tion, and Welfare or the Secretary of Labor, as the case may be. may 
be regulations prescribe. Any person who shall violate any provision 
of this section shall be guilty of & misdemeanor and, upon conviction 
thereof, shall be punished by a fins not exceeding $1,000, or by im 
prisonment not exceeding one year, or both.
»**••••

(d) Notwithstanding any other provision of this section the Sec 
retary shall make available to each State agency operating a pro 
gram under subchapter XIX of this chapter and shall, subject to the 
limitations contained in subsection (e) of this section, make availa 
ble for public inspection in readily accessible form and fashion, the 
following official reports (not including, however, references to any 
internal tolerance rules and practices that may be contained therein, 
internal working papers or other informal memoranda) dealing with 
the operation of the health programs established by subchapters 
XVIII and XIX of this chapter—

(1) individual contractor performance reviews and other for 
mal evaluations of the performance of carriers, intermediaries, 
and State agencies, including the reports of follow-up reviews; 

^2) comparative evaluations of the performance of such con 
tractors, including comparisons of either overall performance or 
of any particular aspect of contractor operation; and

(3) program validation survey reports and other formal eval 
uations of the performance of providers of services, including 
the reports of follow-up reviews, except that such reports shall 
not identify individual patients, individual health care practi 
tioners, or other individuals.

(e) No report described in subsection (d) of this section shall be 
made public by the Secretary or the State subchapter XIX agency 
until the contractor or provider of services whose performance is 
being evaluated has had a reasonable opportunity (not exceeding 60 
days) to review such report and to offer comments pertinent parts 
of which may be incorporated in the public report; nor shall the 
Secretary be required to include in any such report information 
with respect to any deficiency (or improper practice or procedures) 
which is known by the Secretary to have been fully corrected, with 
in 60 days of the date such deficiency was first brought to the attention 
of such contractor or provider of services, as the case may be.

[41 U.S.C. 1320C-15 (patient records)]
§ 1320c-15. Disclosure of information prohibited

(a) Any data or information acquired by any Professional Stand 
ards Review Organization, in the exercise of its duties and functions, 
shall be held in confidence and shall not be disclosed to any person ex 
cept (1) to the extent that may be necessary to carry out the purposes 
of this part or (2) in such cases and under such circumstances as the 
Secretary shall by regulations provide to assure adequate protection of 
the rights and interests of patients, health care practitioners, or pro 
viders of health care.

(b) It shall be unlawful for any person to disclose any such infor 
mation other than for such purposes, and any person violating the
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provisions of this section shall, upon conviction, be fined not more than 
$1,000, and imprisoned for not more than six months, or both, to 
gether with the costs of prosecution.

[42 U.8.C. I395bb(a) (2) (accreditation re&rts) ]
§1395bb. Effect of accreditation

(a) Except as provided in subsection (b) of this section and the 
second sentence of section 1395z of this title, if—

(1) an institution is accredited as a hospital by the Joint Com 
mission on Accreditation of Hospitals, and

(2) such institution (if it is included within a survey described 
in section 1395aa(c) of this title) authorizes the Commission to 
release to the Secretary (on a confidential basis) upon his request 
(or such State agency as the Secretary may designate) a copy of 
the most current accreditation survey of such institution made by 
such Commission,

then, such institution shall be deemed to meet the requirements of the 
numbered paragraphs of section 1395x(e) of this title;
*•**»**

[42 U.8.C. 200fe-5(b) (EEOC Information) ]
§ 2000e-5. Enforcement provisions—Power of Commission to pre 

vent unlawful employment practices
**»»•»»

Charges by persons* aggrieved or member of Commission of unlawful employ 
ment practices by employers, etc.; filing; allegations; notice to respondent; 
contents of notice; investigations by Commission; contents of charges; pro 
hibition on disclosure of charges; determination of reasonable cause; con 
ference, conciliation, and persuasion for elimination of unlawful practices; 
prohibition on disclosure of informal endearors to end unlawful practices; 
use of evidence in subsequent proceedings; penalties for disclosure of in 
formation; time for determination of reasonable cause
(b) Whenever a charge is filed by or on behalf of a person claim 

ing to be aggrieved, or by a member of the Commission, alleging 
that an employer, employment agencVj labor organization, or joint 
labor-management committee controlling apprenticeship or other 
training or retraining, including on-the-job training programs, has 
engaged in an unlawful employment practice, the Commission shall 
serve a notice of the charge (including the date, place and circum 
stances of the alleged unlawful employment practice) on such em 
ployer, unemployment agency, labor organization, or joint.labor-man- 
agement committee (hereinafter referred to as the "respondent") 
within ten days, and shall make an investigation thereof. Charges 
shall be in writing under oath or affirmation and shall contain such 
information and be in such form as the Commission requires. Charges 
shall not be made public by the Commission. If the Commission 
determines after such investigation that there is not reasonable cause 
to believe that the charge is true, it shall dismiss the charge and 
promptly notify the person claiming to be aggrieved and the respond 
ent of its action. In determining whether reasonable cause exists, the 
Commission shall accord substantial weight to final findings and 
orders made by State or local authorities in proceedings com 
menced under State or local lavs pursuant to the requirements of
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subsections (c) and (d) of this section. If the Commission deter 
mines after such investigation that there is reasonable cause to believe 
that the charge is true, the Commission shall endeavor to eliminate 
any such alleged unlar. ful employment practice by informal methods 
of conference^ conciliation, and persuasion. Nothing said or done dur 
ing and as a part of such informal endeavors may DC made public by 
the Commission, its officers or employees, or used as evidence in a sub 
sequent proceeding without the written consent of the persons con 
cerned. Any person who makes public information in violation of this 
subsection shall lie fined not more than $1.000 or imprisoned for not 
more than one year, or both. The Commission shall make its deter 
mination on reasonable cause as promptly as possible and, so far as 
practicable, not later than one hundred and twenty days from the 
filing of the charge or. where applicable under subsection (c) or (d) 
of this section, from the date upon which the Commission is author 
ized to take action with respect to the charge.

[42C.S.C.2000e-8(e) (EEOCInformation)]
§ 2000e-8. Investigations—Examination and copying of evidence 

related to unlawful employment practices
*******

Prohibited diselosures; penalties
(e) It shall be unlawful for any officer or employee of the Com 

mission to make public in any manner whatever any information 
obtained by the Commission pursuant to its authority under this sec 
tion prior to the institution of any proceeding under this subchapter 
involving such information. Any officer or employee of the Com 
mission who shall make public in any manner whatever any informa 
tion in violation of this subsection shall bp guilty of a misdemeanor 
and upon conviction thereof, shall be fined not more than $1.000. or 
imprisoned not more than one year.

[42 U.S.C. 2000;, 2(b) (labor mediation records)]
§2000g-2. Cooperation with other agencies; conciliation assist 

ance in confidence and without publicity; information as 
confidential; restriction on performance of investigative or 
prosecuting functions; violations and penalties
*******

(b) The activities of all officers and employees of the Service in 
providing conciliation assistance shall be conducted in confidence and 
without publicity, and the Service shall hold confidential any informa 
tion acquired in the regular performance of its duties upon the under 
standing that it would be so held. No officer or employee of the Service 
shall engage in the performance of investigative or prosecuting func 
tions of any department or agency in any litigation arising out of a 
dispute in which he acted on behalf of the Service. Any officer or other 
employee of the Service, who shall make public in any manner what 
ever any information in violation of this subsection, shall be deemed
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guilty of a misdemeanor and, upon conviction thereof, shall be fined 
not more than $1,000 or imprisoned not more than one year.

[42 U.S.C. 2162 (atomic energy information) ]

§ 2162. Classification and ^classification of Restricted Data- 
Periodic determination

(a) The Commission shall from time to time determine the data, 
•within the definition of Restricted Data, which can be published with 
out undue risk to the common defense and security and shall thereupon 
cause such data to be declassified and removed from the category of 
Restricted Data.

ContinuouB review

(b) The Commission shall maintain a continuous review of Re 
stricted data and of any Classification Guides issued for the guidance 
of those in the atomic energy program with respect to the areas of 
Restricted Data which have been declassified in order to determine 
which information may be declassified and removed from the category 
of Restricted Data without undue risk to the common defense and 
security.

Jcuit determination OB atomic weapon*; Presidential determination ON
diaagreement

(c) In the case of Restricted Data which the Commission and the 
Department of Defense jointly detenr^ne to relate primarily to the 
military utilization of atomic weapons, the determination that such 
data may be published without constituting an unreasonable risk to 
the common defense and security shall be made by the Commission 
and the Department of Defense'jointly, and if the Commission and 
the Department of Defense do not agree, the determination shall be 
made by the President.

Same; removal from Restricted Data category

(d) The Commission shall remove from the Restricted Data cate 
gory such data as the Commission and the Department of Defense 
jointly determine relates primarily to the military utilization of 
atomic weapons and which the Commission and Department of De 
fense jointly determine can be adequately safeguarded as defense 
information Provided, hwfrer. That no such data so removed 
from the Restricted Data category shall be transmitted or otherwise 
made available to any nation or regional defense organization, while 
such data remains defense information, except pursuant to an agree 
ment for cooperation entered into in accordance with section 
2164(b) of this title.

Joint determination on atomic energy programs

(e) The Commission shall remove from the Restricted Data cate 
gory such information concerning the atomic energy programs of 
other nations as the Commission and the Director of Central Intelli 
gence jointly determine to be necessary to carry out the provisions
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defense information.

[42U.S.C. 2181(e; (atomic energy Information)]
§ 2181. Inventions relating to atomic weapons, and filing of re 

ports'—Denial of patent; revocation of prior patents
*•»*»•»

Confidential information; dreunutanee* permitting disclosure
(e) Reports filed pursuant to subsection (c) of this section, and 

applications to which access is provided under subsection (d) of 
this section, shall be kept in confidence by the Commission, and no 
information concerning the same given without authority of the in 
ventor or owner unless necessary to carry out the provisions of any 
Act of Congress or in such special circumstances as may be deter 
mined by the Commission.

[42 U.8.C. 2231 (atomic energy Information) ]
§2231. Applicability of Administrative Procedure Act; 

definitioas
The provisions of the Administrative Procedure Act shall apply to 

all agency action taken under this chapter, and the terms "agency" 
and agency action" shall have the meaning specified in the Admin 
istrative Procedure Act: Provided, h^tfever, That in the case of 
agency proceedings or actions which involve Restricted Data or de 
fense information- the Commission shall provide by regulation for 
such parallel procedures as will effectively safeguard and prevent 
disclosure of Resti icted Data or defense information to unauthorized 
persons with minimum impairment of the procedural rights which 
would be available if Restricted Data or defense information were not 
involved.

[42U.S.C.8610(a) (howlngdiscrimination)]
§3610. Enforcement—Person aggrieved; complaint; copy; in 

vestigation; informal proceedings; violations of secrecy; 
penalties

(a) Any person who claims to have injured by a discriminatory 
housing practice or who believes that he will be irrevocably injured 
by a discriminatory housing practice that is alx>ut to occur (hereafter 
"person aggrieved") may file a complaint with the Secretary. Com 
plaints shall be in writing and shall contain such information and 
1* in such form as the Secretary requires. Upon receipt of such a 
complaint the Secretary shall furnish a copy of the same to the per 
son or persons who allegedly committed or are about to commit the 
alleged discriminatory housing practice. Within thirty days after 
receiving a complaint, or within thirty days after the expiration of 
any period of reference under subsection (c) of this section, the Sec 
retary shall investigate the complaint and give notice in writing to 
the person aggrieved whether he intends to resolve it. If the Secre 
tary decides to resolve the complaint, he shall proceed to try to eli 
minate or correct the alleged discriminatory housing practice by 
informal methods of conference, conciliation, and persuasion. Nothing 
said or done in the course of such informal endeavors may be made 
public or used as evidence in a subsequent proceeding under this sub-
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chapter without the written consent of the persons concerned. Any 
employee of the Secretary who shall make public any information in 
violation of this provision shall be deemed guilty o! a misdemeanor 
and upon conviction thereof shall be fined not more than $1,000 or 
imprisoned not more than one year.

[42 U.S.C. 5668 (Juvenile records)]
§ 5658. Records; restrictions on disclosure and transfer

Records containing the identity of individual juveniles gathered 
for purposes pursuant to this subchapter may under no circumstances 
be disclosed or transferred to any individual or other agency, public, 
or private.

[42 U.3.C. 5732 (Juvenile record*)]
§ 5732. Records; restrictions on disclosure and transfer

Records containing the identity of individual runaway youths 
gathered for statistical purposes pursuant to section 5731 of thiv title 
may under no circumstances be disclosed or transferred to any in 
dividual or to any public or private agency.

45 U.S.C. 

[45 U.S.C. 302(d) (Railroad Retirement Board information) ]
§362. Duties and powers of Board—Witnesses; snbpenas, serv 

ice, fees, etc.
*******

Information a* confidential

(d) Information obtained by the Board in connection with the ad 
ministration of this chapter shall not be revealed or open to inspec 
tion or be published in any manner revealing an employee's identi 
ty: Provided, however, That (i) the Board may arrange for the ex 
change of any information with governmental agencies engaged in 
functions related to the administration of this chapter; (ii) the 
Board may disclose such information in cases in which the Board 
finds that such disclosure is clearly in furtherance of the interest 
of the employee or his estate; and (Hi) any claimant of benefits un 
der this chapter shall, upon his request, be supplied with informa 
tion from the Board's records pertaining to his claim. Subject to 
the provisions of this section, the Board may furnish such informa 
tion to any person or organization upon payment by such person or 
organization to the Board of the cost incurred by the Board by rea 
son therepr; and the amounts so paid to the Board shall be credited 
to the railroad unemployment insurance administration fund estab 
lished pursuant to section 361 (a) of this title.

46 U.S.C. 

[48 U.S.C. 234 (Coast Guard Information) ]
§ 234. Officers to assist in examinations; dismissal of official dis 

closing source of information
All officers licensed under the provisions of sections 214, 224, 226, 

228, 229, and 230 of this title shall assist the Coast Guard in its ex 
amination of any vessels to which such licensed officers belong and
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shall point out all defects and imperfections known to them in the 
hull, equipments, boilers, or machinery of such vessel, and shall also 
make known to the Coast Guard at the earliest opportunity all acci 
dents or occurrences producing serious injury to the vessel, her equip 
ments, boilers, or machinery, and in default thereof the license of any 
such officer so neglecting or refusing shall be suspended or revoked.

No Coast Guard official receiving information from a licensed officer 
who is employed on any vessel as to defects in such vessel, or her equip 
ments, boilers, or machinery, or that any provision of title "3 of the 
Revised Statutes is being violated, sliall impart the name of such 
licensed officer, or the source of his information to any person other 
than his superiors in the Coast Guard. Any Coast Guard official violat 
ing this provision shall be subject to dismissal from the service.

[46r.S.C.W3(f) (Coast Guard discharge books)]
§ 643. Continuous discharge book and certificate of identifica 

tion—Issuance; form and contents
*******

Records •( rfbeharre bMks aM eerttteates
(f) There shall lie maintained in the Coast Guard in Washington, 

District of Columbia, a record of every continuous discharge book, 
certificate of identification, certificate of discharge, and any other 
certificate, issued by the Coast (tujird-, together ^rith th«* 7?«m? srd 
address of the seaman to whom it is issued and of his next of kin, and 
certified copies of all entries made in continuous discharge books or 
certificates of discharge, which entries shall be forwarded to the Coast 
Guard by the Coast Guard official to whom the duties of shipping 
commissioner have been delegated or other person making such entries 
in accordance with the provisions of this section. Records so main 
tained shall not be open for general or public use or inspection.

[46U.S.C. 14M(d) (boatMfety)]
§ 1464. Repair or replacement of defects

Cqnr of iiotifcatfea for Secretary; pablk foefemre Sy Secretary
(d) Every manufacturer shall furnish to the Secretary a true or 

representative copy of all notices, bulletins, and other communications 
to dealers or distributors of such manufacturer or to purchasers, or 
subsequent purchasers, of boats or associated equipment of such manu 
facturer, regarding any defect, relating to safety in such boats or asso 
ciated equipment or any failure to comply with a standard, regulation, 
or order applicable to such boat or associated equipment. The Secre 
tary may publish or otherwise disclose to the public so much of the 
information contained in such notices or other information in his pos 
session as he deems will assist in carrying put the purposes of this 
chapter, but sliall not disclose any information which contain or re 
lates to ft trade secret unless he determines that it is necessary to carry 
out the purposes of this chapter.
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47 U.S.C.
[4TU.8.C. 1M(J) (FCC information)]

§ 154. Federal Communications Commission—Number of com 
missioners; appointment; chairman
*******

<>*<4iKt of proeeednc*; hearing*
(j) The Commission may conduct its proceedings in such manner 

as will best conduce to the proper dispatch of business and to the ends 
of justice. No commissioner shall participate in tny hearing or pro 
ceeding in which he lias a pecuniary interest. Any party may appear 
before the Commission and be heard in person or by attorney. Every 
vote and official act of the Commission shall be entered of record, and 
its proceedings shall be public upon the request of any party interested. 
The Commission is authorized to withhold publication of records or 
proceedings containing secret information affecting the national 
defense.

[47 f.S.C. 220(f) (FOC Information)]
§ 220. Accovnts, records, nnd memoranda; depreciation charges; 

forfeitures and penalties
*******

({} No im»ml»r. officer, or employee of the Commission shall divulge 
any fact or information which may come to his knowledge during the 
course of examination of books or other accounts, as hereinbefore pro 
vided, except insofar as he may be directed by the Commission or by 
a court.

[47 U.8.C. 412 (FOG Information)]
§ 412. Documents filed with Commission as public records; prima 

facie evidence; confidential records
***** » *

Provided, That the Commission may, if the public interest will be 
served thereby, keep confidential any contract, agreement, or arrange 
ment "elating to foreign wire or radio communication when the publi 
cation of such contract, agreement, or arrangement would place 
American communication companies at a disadvantage in meeting the 
competition of foreign communication companies.

49 U.S.C. 

[49 U.8.C. 20 par. 7(f) (ICC information) ]
§ 20, par. (7). Penalties and forfeitures in connection with ac 

counts, records, reports, etc.
* • * * * * *

(f) Any special agent, accountant, or examiner who knowingly 
and willfully divulges any fact or information which may come toliis 
knowledge during the course of any examination or inspection made 
under authority of this section, except insofar as he may be directed
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by the Commission or by a court or judge thereof, shall be guilty of 
a misdemeanor and shall be subject, upon conviction in any court of 
the United States of competent jurisdiction, to a fine of not pore 
than $->oo or imprisonment for not exceeding sir months, or both.

[49 C.S.C. 820(a) (ICC records)]
§320. Accounts, records and reports—Reports to Commission; 

copies of contracts; publication of information
(a) The Commission is authorized to require annual, periodical, or 

special reports from all motor carriers, brokers, lessors, and asso 
ciations (as defined in this section); to prescribe the manner and form 
in which such reports shall be made; and to require from such carriers, 
brokers, lessors, and associations specific and full, true, and correct 
answers to all questions upon which the Commission may deem infor 
mation to be necessary. Such annual reports shall give an account of 
the affairs of the carrier, broker, lessor, or association in sucli form 
and detail as may be prescribed by the Commission. The Commission 
may also require any motor earner or broker to file with it a true 
copy of any contract, agreement, or arrangement between such carrier 
and any other carrier or person in relation to any traffic affected by the 
provisions of this chapter. The Commission shall not, however, make 
public any contract, agreement, or arrangement l>etween a contract 
carrier by motor vehicle and a shipper, or any of the terms or condi 
tions thereof, except as a part of me record in a formal proceeding 
where it considers such action consistent with the public interest: 
Prorided, That if it appears from an examination of any such con 
tract that it fails to conform to the published schedule of the contract 
carrier by motor vehicle as required by section 318(a) of this title, the 
Commission may, in its discretion, make public such of the provisions 
of the ""ontract as the Commission considers necessary to disclose such 
failure and the extent thereof.

[48 U.S.C. 322(d) (ICC records)]
§322. Unlawful operation—Violation of chapter or rules or 

orders; penalty where none otherwise provided
*******

Dutelorare of information by agent, accountant, or examiner; penalty
(d) Any special agent, accountant, or examiner who knowingly and 

willfully divulges any fact or information which may come to his 
knowledge during the course of any examination or inspection made 
under authority of section ?20 of this title, except as he may be directed 
by the Commission or by a court or judge thereof, shall be guilty oi a 
misdemeanor and shall be subject, upon conviction in any court of the 
United States or competent jurisdiction, to a fine of not more than $i 00 
or imprisonment for not exceeding six months, or both.

[49 U.S.C. 913(b) (ICC records)]
§ 913. Accounts, records, and reports
*******

(b) The Commission may also require any such carrier to file with 
it a true copy of any contract, charter, or agreement between such
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carrier and any other carrier or person in relation to transportation 
facilities, service, or traffic affected by the provisions of this chapter. 
The Commission shall not, however, make public any contract, char 
ter, or agreement between a contract carrier by water and a shipper, 
or any of the terms or conditions thereof, except as a part of the rec 
ord in a formal proceeding where it considers such action consistent 
with the public interest: Provided., That if it appears from an exam 
ination of anv such contract that it fails to conform to the published 
schedule of the contract carrier by water as required by section 906.

[49 U.S.C. 917(e) (ICO records)]
§ 917. Unlawful acts and penalties
*******

(e) Any special agent, accountant, or examiner of the Commission 
who knowingly and willfully divulges any fact or information which 
may come to his knowledge during the course of any examination or 
inspection made under authority of section 913 of this title, except 
as he may be directed by tho Commission or by a court or judge thereof, 
shall be guilty of a misdemeanor and shall be subject, upon conviction 
in any court of the United States of competent jurisdiction, to a 
fine of not more than $500 or imprisonment for a term not exceeding 
six months, or both.

[49 U.S.C. 1021 (e) (ICC records)]
§ 1021. Unlawful acts and penalties
*******

(e) Any special agent, accountant, or examiner of the Commission 
who knowingly and willfully divulges any fact or information which 
may come to his knowledge during the course of any examination or 
inspection made under authority of this chapter, except as he may 
be directed by the Commission or by a court or judge thereof, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be sub 
ject to a fine of not more than $500 or imprisonment for not exceeding 
six months, or both.

50 U.S.C. APP
[50 U.S.C. App. 327 (relecttve service records) ]

§ 327. Rules and regulations; penalties
The Director is authorized to prescribe such rules and regulations 

as may be necessary to preserve the confidential nature of the in 
dividual confidential records previously obtained under the Selective 
Training and Service Act of 1940, as amended. Any person charged 
with the duty of carrying out any of the provisions of this Act [sec 
tions 321-329 of this Appendix], and who fails to carry out such pro 
visions or who shall knowingly violate the regulations promulgated 
under this section, or any person or persons who shall unlawfully 
obtain, gain access to, or use records, shall, upon conviction in the 
district court of the United States having jurisdiction thereof, be 
punished by imprisonment for not more than five years, or a fine of 
not more than $10,000, or by both such fine and imprisonment, or 
if subject to military or naval law, may be tried by court martial,
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and, on conviction, shall suffer such punishment as the court martial 
may direct.

[50 U.S.C. App. 643a (defense production records)]
§ 643a. Oaths and affirmations; attendance and testimony of wit 

nesses ; production of records and other evidence; unlawful 
disclosure of information obtained

For the purpose of obtaining any information or making any in 
spection or audit pursuant to section 1301 [section 643 of this Appen 
dix], any agency acting hereunder or the Chairman of the War 
Production Board, as the case may be, may administer oaths and affir 
mations and may require by subpena or otherwise the attendance and 
testimony of witnesses and the production of any books or records or 
any other documentary or physical evidence which may be deemed rele 
vant to the inquiry. Such attendance and testimony of witnesses and 
the, production of such bocks, records, or other documentary or physi 
cal evidence may be required at any designated place from any State, 
Territory, or other place subject to the jurisdiction of the United 
States: Provided, That the production of a person's books, records, or 
other documentary evidence shall not be required at any place other 
than the place where such person resides or transacts business, if, prior 
to the return date specified in the subpena issued with respect thereto, 
such person furnishes such agency or the Chairman of the War Pro 
duction Board, as the case may be, with a true copy of such books, 
records, or other documentary evidence (certified by such person 
under oath to be a true and correct copv) or enters into a stipulation 
with such agency or the Chairman of the War Production Board, as 
the case may be, as to the information contained in such books, records, 
or other documentary evidence. Witnesses shall be paid the same fees 
and mileage that are paid witnesses in the courts of the United States. 
Such agency or the Chairman of the War Production Board shall not 
publish or disclose any information obtained under this title [sections 
643-<U3c of this Appendix] which such agency or the Chairman of 
the War Production Board deems confidential or with reference to 
which a request for confidential treatment is made by the person fur 
nishing such information, unless such agency cr the Chairman of the 
War Production Board determines that the withholding thereof is 
contrary to the interest of the national defense and security; and 
anyone violating this provision shall be guilty of a felony and upon 
conviction thereof shall be fined not exceeding $1,000, or be im 
prisoned not exceeding two years, or both.

[50 U.S.C. App. 1152(a) (4) (defense contracts)]
§ 1152. Contracts for acqisition, construction and repair of naval 

vessels, aircraft, and equipment therefor—(a) (1) Negotia 
tion authorized; priority of deliveries; open market pur 
chases ; bond; limitation of contractor's fee

(4) Attendance of witnesses; production of evidence; fees; disclosure of
information

For the purpose of obtaining any information, verifying any report 
required, or making any investigation pursuant to paragraph (3)



253

[of this subsection], the President may administer oaths and affirma 
tions, and may require by subpena or otherwise the attendance and 
testimony of witnesses and the production of any books or records or 
any other documentary or physical evidence which may be relevant 
to the inquiry. Such attendance and testimony of witnesses and the 
production of such books, records, or other documentary or physical 
evidence may be required at any designated place from any State, 
Territory, or other place subject to the jurisdiction of the United 
States: Provided, That the, production of a person's books, records, 
or other documentary evidence shall not ue required at any place other 
than the place where such person resides or transacts business, if, 
prior to the return date specified in the subpena issued with respect 
thereto, such person furnishes the President v.-jth a true copy of such 
books, records, or other documentary evidence (certified by such person 
under oath to he a true and correct copy) or enters into a stipulation 
with the President as to the information contained in such hooks, 
records, or other documentary evidence. Witnesses shall be paid the 
same fees and mileage that are paid, witnesses in the courts of the 
United States. The President shall not publish or disclose any infor 
mation obtained under this paragraph which the President deems 
confidential or with reference to which a request for confidential treat 
ment is made by the person furnishing such information, unless the 
President determines that the withholding thereof is contrary to the 
interest of the national defense and security; and anyone violating 
this provision shall be guilty of a felony and upon conviction Hirreof 
shall be fined not exceeding $1,000, or be imprisoned not exceeding 
two years, or both.

[50 U.S.C. App. 2155(e) (defend production controls) ]
§2155. Investigations; records; reports; subpenas; right to 

counsel
*******

(e) Information obtained under this section which the President 
deems confidential or with reference to which a request for confidential 
treatment is made by the person furnishing such information shall not 
be published or disclosed unless the President determines that the 
withholding thereof is contrary to the interest of the national defense, 
and any person willfully violating this provision shall, upon convic 
tion, he fined not more than $10.000. or imprisoned for not more than 
one year, or both.]

[50 tl.S.C. App. 2160(f) (commodity speculation) ]
§2160. Employment of person; appointment policies; nucleus 

executive reserve; use of confidential information by em 
ployees ; printing and distirbution of reports
* * * , * * *..*..

(f) Whoever, being an officer or employee of the United States or 
any department or agency thereof (including any Member of the 
Senate or House of Representatives), receives, by virtue of his office 
or employment, confidential information, and (1) uses such informa 
tion in speculating directly or indirectly on any commodity exchange, 
or (2) discloses such information for the purpose of aiding any other 
person so to speculate, shall be fined not more than $10,000 or impris-
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oned not more than one year, or both. As used in this section, the term 
^speculate" shall not include a legitimate hedging transaction, or a 
purchase or sale which is accompanied by actual delivery of the 
commodity.

50 U.S.C. App. 2403 (c)
[50 U.S.C. App. 2403(c) (export information) ]

MONITORING AND CONSULTATION

SEC. 3. (a) Section 4 of the Export Administration Act of 1969 is 
amended by redesignating subsections (c) through (e) thereof as sub 
sections (d) through (f), respectively, and by inserting after subsec 
tion (b) a new subsection (c) as follows:

"(c)(l) To effectuate the policy set forth in section 3(2) (A) of 
this Act, the Secretary of Commerce shall monitor exports, and con 
tracts for exports, of any article, material, or supply (other than a 
commodity which is subject to the reporting requirements of section 
12 of the Agricultural Act of 1970) when the volume of such exports 
in relation to domestic supply contributes, or may contribute, to an 
increase in domestic prices or a domestic shortage, and such price 
increase or shortage has, or may have, a serious adverse impact on the 
economy or any sector thereof. Information which the Secretary re 
quires to be furnished in effecting such monitoring shall be confiden 
tial, except as provided in paragraph (2) of this subsection.

"(2) The results of such monitoring shall, to the extent practicable, 
be aggregated and included in weekly reports setting forth, with 
respect to each article, material, or supply monitored, actual and 
anticipated exports, the destination by country, and the domestic and 
worldwide price, supply, and demand. Such reports may be made 
monthly if the Secretary determines that there is insufficient informa 
tion to justify weekly reports."

Public Law 93-199
[Public Law 93-199, sec. 5 (foreign assistance studies) ]

SEC. 5. The Secretary ci Defense shall conduct a study of the 1973 
Arab-Israeli conflict to ascertain the effectiveness of the foreign mili 
tary assistance program as it relates to the Middle East conflict, in 
cluding weapons that the United States is providing to Israel through 
foreign assistance programs, and to compare them to the effectiveness 
of the weapons which the Soviet Union is providing to the Arab 
States. In conducting such studj and submitting such report, the 
Secretary shall take care not to disclose, directly or indirectly, intelli 
gence sources or methods or confidential information received from 
any other nation. A report of the conclusions of such study shall be 
submitted to the Congress as soon as practical and in any case not 
later than December 31,1974.

MORTON EOSENBERG,
Legislative Attorney.o


